IN THE HIGH COURI OF ZAN7ANIA
AT _DAR EBS SALAAM

N
[y

HIGH COURL CRIMINAL APPEAL N0.220 07 1994 -

Original Criminal Case No.469 oif 1993 of she
District Court of Ilsla Districs Ace Kivukoni
Before Kipilimba, Tsg., Districu llzglstrate

1. JUMA MGAZA S
2. KULWANJAKO..."...'...'.. _(1,_..._1_L4_L1AN‘S

Versus

THE REPUBLIC +vev.xvvsseeess. RESPONDENI

.

&MATUI, PRM, EXT.JUR.

Nine accused persons appeared before she Ilala District Court

5%it51ng at Kivukoni. <rhev were sll chorsed with the serious
offence of robberv wich vigleuce c/s 285‘an3 286 of the Penal Code.
At. the end of the trial the firss, the third and she fourth
accused were convicued. ‘Phe first and she third accused were
senvenced To che minimum term of 15 vears imprisonment. The fourth
'accused who was found to be a minor was senienced o suffer Fen
‘strokes of the cane. The others were acqguivsed. ,Being aggrie#ed
by shat sentence the first and che third sceused, NOw the appéllénts
have appealed 50 -this Cours against both conviction and sentence.
~ The evidence which was laid on the scales of Justice which
the basis of the trial cours's decision mav be summarised, as
follows: For the sake of convinience and claristy I shall refer
to the accused persons as they appeared: beforo the trial courd,
Juma Mgaga, the first appellant, as the Tirss accused, Abdallah
Salum as second accused, Kulwe Njako, the sccond appellant, as
the third accused, Hiari Saidi as fourth accused, Edward John as
. fifth accused, Yusuph Williem as sixth accused, fwaha Juma as
Seventh accused, Ramadhanl Juna as elth accused and Mohamed Juma
~as the nineth gccusbu. ’
Tito Paimu (PW1) and Hamisi Taimu (PW2), street hawkers
'/who used to sell-vitenge to'cuSnomers they meet in the streets,
‘had a nasty experience on the 17sh Julv, 1993. Thev were wooking
for possible customers in one of the narrow streets of Manzese;‘
fhat was around 1.00 pm, Suddenly thev were atvacked by a gang
of robbers who - threw bricks at shen and before the witnesses
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could realize what was happening Pw2 founc nimself bleeding on
the face and both of them were empty handed. Their assallants
took from them their Ioursecen pieces of pairs of vitenge they

were selling and hard cash sbout shs.14,000/=. Ko body was

around 0 agsist them and the alarm thev raised to call for help
from good samaritans bore no fruits. The matser was then reported
%0 the police. As a result of what Teporc eleven suspects were
‘rounded up, vhe nine accused persons inclusive. aAccording:to PWl
and PW2 the fourth accused was & iawmiliar face ©o them even before
that incidence while the otvhers could be 1den51¢1ed facially.

On the -20th Februarv,199% as hround 8.00. awm‘«an identification
'parade wasg conducied at Maéamepl police stztion, at that parade
PW1 purported to have idenvified she first accused, the third
aécuSed and wthe fourth accused, while P2 =lleged to have identified
:”,the;first accused, the second =ccused ahu e fourth accused. \ |
Finally the nine accused founc she charge placed at their door
‘steps. ‘

" In their defence all the nine accused protested their
innocence and mainsained that whe Republic's finger had wrongly
‘pointed at them as robbers. Thev were wrongly identified. While
finding uhe'rest not guilty‘of the offence, the trial court. '
disbelieved whatever the firsv, shce third and the fourth accused
had Said and proceeded 0 deal with them in the manner above
described. \ |
According o Ttheir memorandum of appeal the decision of the

trial court is critvicized on wwo <f3undu namely:

(a) That the learned trial magistrate erred in finding
that she identificatvion of the two appellants was
proved w0 the standard required in Criminal trials.

(v) Thasv the learned trlal magistrate erred in law in
his finding what the 1dennlflcaulon parade was
properly conducted and vhas the appellants were
correctly idenvified bv the complainsne.
" ‘Phe appellanvs who appeared personallv o argue sheir appeals
opted no”adopt the contents of sheir memorendum of appeal.
Mr. Mwongela (S.i.) appeared for the Republic.

In his address %0 the cours the learned state Attorney
supported the convicuions and the resuliunt antenQes. According
. .%o ‘him the decision of twhe trial court was properly supported
.by the evidence laid on the séales of justice. He argued that

‘since the offence was committed during the day, there was no
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difficulsy of ﬂEE'complainénte idenvifving sheir assailants.

MaV‘I start off bv saving uhét whenever a trial court,
desireous %0 go very carefully through the correct path of juetice,
has 0 decide “the fame“of an. accused before him, the right Tesd
is %0 ask itself whether uhe ev1aence laid on the scales of
Jussice unequlvocallv pronéunces the aOCubed'b guilt or now and
whether the scales unfavourably tilt agalnst the accuged, If the
answer be in the positvive then the srial court can, vVery
comfortablv, proceed to convict the accused, bub should'there be
any doubt nagging its wise mind as ©o the participauwion of the
accused in the offence, then if such doubt be reaienable, it ought .
to be resolved in favour oI the accused who snodid‘be entitled
to an acquistal. It is she solemn dusv of she trial court to
evaluate, verv carefullv, everv bit and piece of evidence for and
agalnst the accused and rule ouv anvshing that exculpases him
before a decision %o convict is arrived av. The evidence muss
irrestably poins atv the accused pcreon as one of the participants
in the established crime. )

‘The convictions of the TWOo appellenns in this appeal hinge
on the identificaiion of whe persons who ‘robbed PWl and PW2.

The trial cours, as well as the learned 3cate huvsorney were of

the view that che 'idensification was sufficient to arrive atv a
safe conviction of the appe;lants. After going carefullv through
the evidence oi the said idencificacion and after looking at the
‘law applicable in such siwuaswion I am compelled noé to»share their
views, I do thav winh respect of course, and the following are

my reasons. ‘ '

Where a srial court is to act on evidence of 1denn1flcatlon
to convict an accused, it muse first be satisfied what such
identification is watertight and leaves no room for any conjecture
other than the guilt of the accused person. This warning hae
been sounded by both, the qurt of Appeal and by this Cours on
diverse ocasious. In the case of Wagiri ;imani v Rep /79807
PLR 250, paradoxically relied bv tke Republiic in suppoft of the
conviction, the Court of Appeal warned: ’

nthe first p01nu we wish to0 make is an elementary
one and this is twhat evidence of visual
idensification, as Courts of East Africa and.

' England have warned in a number of cases is

of the weakegst kind and most unreliable.

It follows cherefore, no ecours should act
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on evidence of visual identification unless
all posibilities of missvaken identity are
- Eliminated and ehe Cours dis fully satisfied
Thac the evidence before 1% 1s absolutely
waGernigh‘c‘" - o LR gD o L L

(Emphasis supplied)

Both the Cours of Appeal and this cours have given guidelines %O
be followed by a . trial cours facing a problem of whesher o
convict or not, acting solely on evidence of visual identification.
| In the case of Mohamed Alhui v Rex /79427 EACA 72 quoted
with approval in the case of Joseph Shagembe v R. /79827 TIR 147,
the Court said:

"In everv case which there 1is quéstiOn as to

the identity of the accused the fact of there

_being a description given and the Terms of thatv

description are matters of highest importance

of which evidence ought alwavs be given, first

of all of course, bv che person or persons who

gave the description and purport ToO idensify

she accused, and vhen by the person Or pPersons

t0 whom the descriptions were unade."
Again in she case of Augustino Keute v Rep. /10827 ILR 122 a
similar warning was resounded when 1t was saids:

"It is unsafe To support the conviction of an

accused where she eye witnesses' identification

is not accompanied wish details.”
My careful evaluation of the evidence laid on the scales of
justice, has not persuaded me that the 2ppellants were properly
identified. aAccording to PWl and PW2 shelr assailants took them
bv surprise, it was a sudden agttack. Much as it was dav time
one does not get easily convinced shas 1in a sisuation of a sudden
atsack by a gang of robbers the victim of such a robbery can
have time s0 concetrate on identifving che attacker rather than
to save his dear life. It is my settled view tha: evidence of
identificatsion in such gituation should have been cautiously
evaluated. The trial court was duivv bound to ask the witnesses
what made them identify the appellants. Ihe identification was
required vo be accoupanied with devails. Apart from saying
that the appellants were identified facially no details were .

. nd L . : v

glveni?or that reason, 1 do not hesitate ®O sav that the
identification was very insufficient and that it was quite
unsafe o acw on iv end convics she appellants.
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-Ihere is evidence thetv the appellants wefe:picked'up from
an identification parade. If that were so then one could
perhaps sev that that had salvalged the sisuation and strengthened
the said evidence of identificavion ¢f cvhe =zppellants. My careful
examination of vhe evidence on how the sclu puride was conductved
leaves me with soue doubtyas‘to whether tiic appellancs were
'properly picked up. Why do I say 509 I shall give my reasons.
The case of R. v Mwango s/o Maua (1938) 3 EACA 29 lays down
the procedure %o be followed in conducting an identificatsion ‘
parade. It is as follows:

,1; The accused person should alwavs be informed that
he may have an advocate or relasive at the time of
conducting che parade. '

2. The officer incharge of the case slihough he may
be presens should not carrv ous uic parade.

3. The wiunesses should rno:s see the cccused before
the parade, )

4. The accused should be placed among ac least eight.
persons, not suspects 0l the cose, as far as
possible of similar age, heighv, general appearance
and olass of life as himsel? c¢r hersclf, .

5. The accused should be allowed oo o %= cnv position
he chooses, and he should te sliowed ¢o change
his position after each idensifving witness has
lefs, if he so desire,

6. Care must.be exercised co‘see that wicnesses are not -
allowed 1o communicate with each other after thev
have been to the parade,

T. Every person who has no business =t ke parade should
be excluded, | v

8.'A careful nase should be made after each witness

. leaves the parade, recording whether the witness
_1dencli1es or otvher circumstiances,

9. If the witness desires %0 see the uccuced walk,

hear him speak, see him with his had on or off
the person cqnducting the parade must see that
'whis is done,
10. The witness must touch the person ke identifies,



11. A% the end of the parade or during she parade
the accused be asked if he is satisfied,vhaf the
parade has been condudted‘in a fair manner and
make a nowve of his replv, ‘

12. In introducing the witness c¢he person conducting
the parade should tell the witness thag he will
see a group of people who may or mav not contain
the suspected ‘person. He should nos be influenced
in anvway whatever,

13. The person conduciing the parade must act wish
scruplous fairness, otherwise ohe value of the
idensificapion will depreciace considerablyv.

‘ Phe record muss speak for itself thas the laid down procedure
was followed in conaucsing vhe parade. fhe record of this

case does not reflect what thié procedure was followed at all:

In my considered view it was wrong for c¢he trial court to hold
that the appellants were properlv idencified in that parade.

'~ For the foregoing reasons + find 5ot it is vérv unsafe to
uphold the decision of she trial court. I now therefore quash
the conviction and set aside the resultans sensences. I further
order that the appellants be released from prison henceforce
unless otherwise lawfullv held. /

‘¢. Matui, PRM
EXT. Jur.

Delivered in chambers this 19th dav of June, 1995.

G« Masul, PRM

Bxto. Jur.

I certify tvhat chis is a true copv of the original.
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