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On 20/3/93 pleintiff cwe Rove Christopher Utikils filed a sult on
dofanction agrinst the oight dofondrntse He claimed from thon sho. 350
nillion being wnliquidatod domagose ) B 20/ 4/ 94 plordings wore complotods
BExcopt for tho third defondont Job Iusinde and Sgventh dofendent Boroze
Nowspoper, m:‘:x.‘bten stotononts of dcfonce for tho othor dofendante hed

7" hoen filod ond duly sorved on tho plaintiffs In their joind writton
stotonont of defonco, first dofondent Horace Kolinbe who wngy an tho
metorial tinc, tho Gonoral Soorctany of Cheme chn HMopinduzi, and sixth
defondont the Nogistored Trusfoos of Chamo cho Mopinduzi, horoinafter
roferred re CUL, »oisel o countor claim in which they jointly claimod
shise 800,000,230 »illion oo drmogos suffored by thon o8 o rosult of
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dcfancbory wonis wilizwed
Aocoriing $o the pooord bho cose wos fixod for hearing for tho

£irst tino on ¢/ 8/94. Por wwocordcl roason tho coso did not take off an

that doye Tt was odjorwmoed for nontion on 14/ 9/ 94 cnd oventuslly £ixod

for hoaring on 22/11 /9% On that dny plaintiff wos cbsent ond the

court was informed by his wifc that Lo wre on four in tho United

statess leting on tliig infoimation the case was adjourned for hoexing

on 7/ 3/ 05« 4goin on thot dey plaintiff wes absonte His wifo told the

court that ho was thon in London and he would hove comd back aftor

gotting agsurance from the Director of Criminal Investigotion of his

safoty agoinst tho roumered plen of assassineting hime After overruling

the defonce counscls! prozfor for dismissal of tho suit for non appocrence

of tho plaintiff, “ho court adjournod the ccse for hearing on 25/7/95

to 28/ 7/ 95, The wifo of the plointiff wos hopeful that within thoso ;'/

four monthie plointiff would have come backe Indeed tho plaintiff is now / ’

back, For iz informetion the court takes judiciol notice of whet hes

been reporied L o aoweprsorss Put for uncxplainoed roason plointil

is agrin gleout
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under Ordor 9 rulc 8 or wnder Crder 17T mios 15(2)(iv) of -
Procodure Code ns crionded by Gelis508 of 1991,
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In addition Mre Myonsowika who is advocating for first, fourth and
sixth dofondents is proying thot first and sixth defondents be allowed
to prove their counterclaim cxpartcs
TFron thc chrondogicel ovonts of this casc as afarc montioned,
I am convinecd thot plaintiff is awore that the casc had been schodulod
for hearing on 25/ 48, 9‘_3. This dete wos fixed in the prosonce of his
wifo who he had Locn a @L.eontl* instructed to keep tho court informed
of his whoronhouts. is poinbed out oarliocr, plaintiff is bock in the
country honece he ousdt to howe appeared for his casc as schodulode
Aternatively Lo oult to liowe Tuziiished the court with cxplanation,
a8 ho lod beon reoponsilly Toon deing in the provious occosionsy of his
abscncoe Ho hios dono nonc of thic twoe Trking into ncoount his propracted
rocord of cbsonso, the loorned couugols for the dofondants are, with
respect, right in ucrro.ai::.nu tho couxt to invoke the provisions of Order
9 rulc 8 of the Civil Procodure Cofce
But ovon if it is exguod thot the applicnticn of tho said provision
is in appropricte nccording to tho foots an rocord, the sult is dismissalle
under the inhorent powors of thie court. His conducts are clear indiection
hat plaintiff ic abusing oourt procosse It im tho duby of the ecourt to
arrcst such misconduct by using its inhorent powers. The obsorvetion
of tho court of Ippccl for Bastern Lfriece in Mukiso v Wast Ind CQ.(1969)
Belo 696 is quite illustrotive on this views Delivering the judgnent of the
couxrty Lows, 4 soidse-
"Ionm of tlic opindon that the provisions of the Civil Procedure
Wfdos Lor tho ddsmisscl of suits for went of prosccution do not
puzport to Lo czclurive, and do not fotbor tho court's inhorent
Juriediction fo ddmics suits in circunstonces not falling dirocotly
within those pwovicions, if it is nocossory to do so to prOVon{:
injustico o 2luso of tho »rocest of tho cou
With rospocty, this obmorvotion is quito wolevent in he ciroumstonces
of this cosce Honco this suit iz disnissody with costs, for non oppesrtnoo,
hence want of proscoution, either wundor Order 9§ milo 8§ or undor
seotion 95 of tho Civil Prooodurc Codes
4g the rogords tho countor oleimy despito of Loing sorvod with $ho
semo plaintiff Los not offored defonce ns roquiroed by Order 8 milo 11(1)
of the Civil Procodurc Codo. Honoo intorms of Order 8 yule 14(1) of the
Civil Procodurc Codo, first ond sixth dofondants ore geanted lozve to
prove their comtor clain axparto by offidavite

He Lo IBOMT
JUDGEw

RS



Mrg Meajor for otlcr counselse
Plaintiff cbscnt

Mr, Msclom for Nyengcrika
I would proy thot the expartc proof be by orcl ovidonce so thot
assossors nay be sumonods

COURTY Tho Court is grotoful for this information, Henee it is

ordorod that ox partc proof is by oral ovidonccs

ORDIERS
Ix parte proot 22/9/ 95 Assossors to bo sumonods
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