IN THE HIGH COURT OF TANZANIA,

AT DAR _ES SALAAM

CIVIL CASE NO.214 OF 1992
LUJUNA SHUBI BALLONZI, SENIOR............ PLAINTIFFj
VERSUS

THE REGISTERED TRUSTEES OF CHAMA CHA MAPINDUZI.. DEFENDANTS

SAMATTA, J.K:

One of the principal questiogs T° have to decide‘in this

matter is whether the Plaintiff (now the respondenty), Mr. Lujuna

-

Shubi Ballonzi, Senior, has locus standi dr standing to bring the

action which 1is now before this Court. In- his mplaint the

for the following reliefs, among others:
(1) a declaration that CCM is not a political party;

(2) an order that the defendants be dissolved and

liguidated;
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{3) a declaration that the defendants hawe no rig
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movable and immovable properfties which they have
"nurported" to acquire by using subventions from the
Consolidated Fund;

(4) an order that the defendants pay all external debts
amounting to not less than seven billion dollars
"incurred on bhehalf of Tanzanians"; and

{5) a permanent inijunction restraining the defendants from

in their

usging and/or alienating properties
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the regpondent avers, inter alia-

That the Defendants on or about the 5th day of

from the Consolidated Fund of Tanzania and

[

anzania and others doing business with Tanzania
and used those monevs to acquire movable and
immovahle properties which were then regilstered
in their respectlive names. ALTERNATIVELY the

founder parties should have used those funds

prudently for the henefit of all Tanzanians.

a state party on or about the 5th day of
Fehruary, 1977, and continues to receive and use
funde from the Consolidated Fund and compulsory
contributions aforesgald in the same manner as the

Founder Parties until the 30t 1922.
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That the Defendants are continuing to coerce the
business community fo contribute to them funds by
using their position as a de facto Government.

These funds can only he received for and on
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assaets that they had acqguired from the Founder

Parties and registered them in theilr names And
further acquired other properties frem the
cubventinng referred to in paragraph 5 herein and
registered them in their names.

That the Defendants have no right to the
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propertiss referred to in para 7 herein hecausge
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these properties were purchased, acquired and/or

constructed from funds which belonged to th

[

3
D
Q

3
@
0
‘—
gy
3
s}
N
jas}
jou]
-
o
ot
2
0]
{
<
o}
=
by
o
®
ot
=
=
=
ja\]

[
O
[
ot
-+

w3

0
+

therafore can hold such properties as trugtees of
the people of Tanzania and not ag Trustees of
The Plaintiff has never bheen a member of the
Founder Parties and CCM but has contributed fto
the funding of the Consolidated Fund through
payment of taxes and has bheen forced on several

occasions to contribute towards CCM which moneys
have found their way in the coffers of the
Defendants.

It ig  estimated that rthe Defendants have

accumulated properties worth shillings seven

hundred and eighty billion
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I have decided

because of the
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000,000,000,000/=) to activities
unrelated to welfare of Tanzaniang and have
through mismanagements, outright theft and
autocracy 1lncurred an external debt of dollars

seven billion {7,000,000,000,) ostensibly on

N
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hbehalf of Tanzanians but without the authority
and mandate of the people,

That on the 1st day of July, 1992, the Defendants

as theirs and have shown no intention to return
them to the Government of the United Republic of

rania despite demand.
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For purposes of jurisdiction and court fsesg the
value of the subject matter of the @uit ig in
excess of four tril

(4,000,000,000,000/=)."

to quote the avermenig in the plaint in extenso

unusial character of the case. The Defendante

(now the applicants) have filed, under Order Vi, rule 16 and 2.65

of the Civil

Procedure Code (the Cnde) and =.2{(2) of the
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application 1n which they 'avy tha
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the plaint he stru~l out »Hn
~he plaint be sty 2 out on
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one or more of the following grounds:
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{1) 1t digcloses no reasonable cause of zofion:

{2y it is scandalous, frivoleous and vexatious; and
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The aprlication

served with notice of hearing, the resgpondent

legally represented, did not appear at the hearing.

Mr. Uzanda (who was assisted by Amhassador Rutakvamirwa and
Miss Muiasiri) strenuously attacked, from several fronts, the
respondent's right in law to bring hig action against the
applicants. The learned advocate contended that the suit ig
incompetent for not disclosing a cause of action and for being
scandalous, frivolous and vexztious and an abuse of the procesc
of thig Court. He advanced four grounds in support of th:
contention. Those grounds may, without deing any inijustice to
the very skilful manner in which the learned advocate put feorward

hig arguments. he summarised as follows: -

{1) The purported representative suit is incompetent hecause

the mandatory provigions of Order 1, rule 8 of the Code
have not been complied with.
{2} The suit 1s 1incompete in_law bhecause no cauge of sction

on tr
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been disclosed by the plaint.
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{3y Assuming that the respondent has (properlyv) pleaded =2

trugt, the ron-compliance with the provisions of 5.67 of

the Code is fatal to the suit.

(4)

w

Singe the case ig based on averments that the apnlicant:

were receiving subventions from the Consclidated Fund, th




Government ,

the payment

of those funds is not a justiciable issue or one which 1s

subiect to review bv the courts,

In this country, locus standi is governed by the common law.

Acoording  to  that law, in order to maintain sroceadlings
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successfully, a plaintiff or an applicant must sho

the court has power to determine the issue but alsce that he is

power fto determin issuegs of general inftervest: see Re

I.G.Farbenindustrie A.G. Agreement [1%431 2 A1l E.B. 5325. They
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can only accord protection to interestg which are regarded as

heing enti
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recognition. They will thug not make any
determination of anv issue that 1is academic, hvpothetical,
premature or dead. Because a court of law ig a court of justice
and not an academy of law, to maintain an action bhefore 1t &
litigant must assert interference with or deprivation of, or

threat of interference with or deprivation of, a right or

inferest which the law takes cognizance of, Since courts will

do not suffice for the purpose of suing or making an application.
0f course, provided the interest is recognised bv law, the
smallness of 1t 1is immaterial. It must alse be distinctly

understood, T think, that not everv damage or lngs canrn be the
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cannct transplant 1t te the African continent
and expect it to retain the tough character which
it has in England. Tt will flourish indeed but
it needs careful tending. %0 with these common
1aw. It has manv principles of manifest justice
and good sense which can be applied with

advantage to peoples of every race and colour all

the world over: but it has also many refinements,

pt

ubtleties and technicalities which are not

in

uyited to other folk. These off-shootg must be

i)

~ut away. 1In these far off lands the people must
have a law which they understand and which they
will respect. The common law cannot fulfil this

role except with considerable qualificatio
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The task of making these qualifications 1€

entrusted to the judges of these lands. It is 2
great task. T trust that they will not fail

therein".
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In this country, is there any logic cig for modifyving the
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common law rule of locus standi? In India the
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cupreme Court has

widened that rule. The new approach there ig Adescribed by Mr.

Justice P.N. Baghwati, a former Chief Justice of that country,

in hig article Fundamental Rights 1in their Economic, Social and
Cultural Context . published in DEVELOPING  HUMANW RIGHTS

JURTISPRUDENCE  Vol.2 at p.83, in the following terms:
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' there was difficulty in enforcing the human

rights of the poor and the digadvantaged, hecause they
] i = ;

et

are nnt awsare of their righte, thev lack the capacity
to assert thoge rights and they do not have the

material resources to approach the courts in cages

other than criminal. As a result of a large range of
human rights remain unenforced. We ftherefore

developed the strategy of public interest litigation.
We held in a seminal decision that the ordinary rule
of Anglo-Saxon jurigprudence is that an action can be
brought only by a person to whom legal injury 1is
caugsed. However, this rule must be departed from in
the cases of poor and disadvantaged classes of people
where legal injuryv is caused to a perscn or class of
persons who, by reason of poverty or digability or

socially or economically disadvantaged oposition,

cannot approach the courtg for judicial redregs. Thus

we held that any member of fhe public or sccial

i

action groups acting hona fide, 2an appreoach the court

seeking judicial redress for the legal injury caused

Lo such perscon or clasg of persons, and that in such

a casge the court will nof insist on a regular petition
being filed by the public spirited individuasl or
soclal action group espousing their cause and will

readily respond - even if itg jurisdiction is invoked
merely by means of a letter addressed to 1t, as can
happen in the case of habeas corpus actions, This

widening of the rule of locus standi introduced a new




10

by the «courtg as a vresult of public interegst
litigation. The Courtg have bheen enforcing basic

human rightgs of the deprived and vulnerable sectiors

s well as
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of the sgosiety in cases undery tria
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convictred prisoners, women 1in disgtress, children in
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jails and Juvenile institutions., bonded and migrant
workmen, unorganised labour “"untouchableg® and
"scheduled tubeg', landless agricultural labourers who
are denied minimum wages oy who are victims of faulty
mechanigation, slum and pavement dwellers and victims

of extra-judicial executions and manv more

If I may respectfully say so, there is I Think, some
Justification for extending the rule of locus standi in +the
direction taken by the Supreme Court of India The provisions

of 5.26{(2) of the Constitution of the United Republic of Tanzania
(the Constitution) do not seem to extend the rule to the degree
done by the BSupreme Court {(of India). Bearing in mind the

ealities of our society, including the comparable educational

backwardness and poverty of the majority of the people, I would

e

respectfully agree with the following observations by Mr. Justice

Kavode, a former Justice of the Supreme Court of Nigeria, mads



his article The Role of The Judge in Advancing Human Rights
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DEVELOPING HUMAN EIGHTS JURISPRUDERE!

Yol 3, ar p . 100:
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AT+ ig submitted Tthat tvhe greatect excuse of the

advocate nf restraint 1in

would he fleoadgate it evervone 1s given hearing 1n

(Human Rignte cases). No one would advocate floodgate
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1 ordinary ¢ases. submitted earlier,
human rights =are special rvights and special rights

deserve special treatment. Tf¥ tloodgate 1t entallg,

lat there bhe one, once 1t 18 a matter of human

An ordinary person ig likely to be more conversant with his

private law rights than with his public law rights. By necessity

ran see no warrant for making

=imilar extensicn to the rule as far as private 1interest
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nn is concerned. Since I do not think it would be right
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guided by, among
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the caseg T have cited supra, to consider the meriis oY
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otherwise of Mr. Urzanda'se submigsicns.
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ag plain as a pikestaff that the respondent has purported to file

the suit not only on his own hehalf but also on hehalf of alil

Tanzanians who are not members of CCM. As already indicated, My

Uzanda cont

[

nde that the sult 18 incompetent in law on the ground

that the provisions of Order 1, rule % of the Code have not bhzen
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complied with. I h=zve no doubt fthat this contention 18
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unanswerabilie. Eule
Where fThere are numeyous persons having the

same interest in one =ult, one or more of zuch persons

or may defend. in such suit, on behalt of or for the

personsg eithery hy personal gervice or, where from the

number of persons or any other cause such service 1g
not reasonably practicable, by public advertisemant

as Tthe court in each case may direct.

(2) Any person on whose bhehalf or for whose henefit a
sult 21s instituted or defended under sub-rule (1) may

apply to the court to be made a party to such suith,

This rule 1s almost in pari materia with Order 1, rule &(1), (2}
and (3) of the Civil Procedure Code of India Commenting on the
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latter ru uthors of S1v John Woodroffe and Ameer
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Ali's CODE OF CIVIL PEROCEDURE, 3rd ed., VYol . il. state as follows,
at ».14073:

"The toundation of Order

parties to the szsuit. It attects the raighits of other

persons not present before the Cc



ot
n
M
7
i
D
—
it
D
o]
-
ot

the procadure prescribed bhv Order 1, rule 8. In view

Of the tar veaching consequences of a decree passed in
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1s described in law as a represen

ecessary that the relevant preovisions wmust be
ftreated as peremptorv and mandatory'.

nd at p.1405, the learned authors state as follows:
"A representative suit cannot he said to have been
validly ingtituted unless and until the mandatory
provisions of Crder 1 rule of the Civil Procedure Cnde
are compllied with. The provision contained in Order
1, rule B, C.P.C. ... . 1is mandatory and not merely

directory and is an essential pre-~condifion for the

trial of the case as a reprecantative sguilt. It 1s

P
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imperative that e Two conditions provided in rulse 8

of Crder I, =hould be complied with, namely, (1) the

I
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parmission ot The Cour

Court should, at the expense of the plaintiffs, i1ssue

[y

notice of the institution of the auit to 211 such

bersons either by personal service or where trom the

vice 1w
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numher of persons, or any other rause surh se
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not reasonahly practicable, bv public advertisemen
As the Court may direct’.
In my view, these two passages also accurately state our law.
A person cannot seek to advance the claims of 2 group of nersons
without adopting the procedure laid down in rule 8 of Order 1 of

the Code. He cannot, as the respondent in the casge now hefore
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me has purportad to do, institute a representartive suit without
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see Attornev General V Westminster City Council {1924]

o1es T thege I would add the words of Lord

B who had himgelf heen Attorney - General in Deare v

... 1%t has been the practice. which I hope never will

be digscontinued, for the cificers

2t any  proceeding Ior

the purmose oOf  bhringing a
justice ., where any real ot dil ity that
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of Ernglish law that private rights <an be asssrted by
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but that ublic vights <an only Dbe
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public. In Terms of consgtiturional itaw, the rights of

and 3ust as the Attorney - CGeneral has in general no

powey to Iinterfere with the agsgerfticn of pravats
rson _bas _the right

of representing the public in the zssertion of public

If he tries to do so his action can be struck
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individuals might be interested 1n a2 largey view of

the matter, is not technical, not oracedural
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o the provizions of =.26(%7) of the CJonctitution a2ntitie the

respondent to hrving the action now hetore this Court? I think

not . In the tiret place, 1n hig plaint
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Constitution or ary other law which has been violated by the
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received on hehalf of COCM, or 1in the Government making thoge

The common 1law princip)

rights helonging to the pubklic, In my 3udgment
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- General:

Vulliabhdass and Others
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The application is granted and the suit is, under s.95 of

the Civil Procedure Code, struck out. The applicants will have

their costs.

B.A. Samatta

JAJI KIONGOZI.

Delivered this 9th day of May, 1995, in the presence of counsel

for the applicants.

B.A. Samatta

JAJI KIONGOZI.




