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The original suit in this appezl was filed by the respondent against

the appellsont, OCn the day when the suit
the appellant nor his :dvocate appeared
served.
entered ex parte

(i) B8 of the Civil Procedurs Code, Thi

Ins memorandum of appeal contains’

ar zument in all grounds is that it was wrong for the

enter : . the ex parte judgment without

the respondent had established a prima facie case.

was fixed for hecring, neither

in court though they were duly

At the request of Mr. Maira, counssl for the respoandent, the court

judgment for the respondent under Crder 9 Rule 6 (1) (a)

s appsal is against the said

S

three grounds. However, the“gist of the
learned Magistrate to
first making a finding whethe:‘

In support of this

argument, iir. lkatte, learned counsel for the appellants referred the

tourt to Mulla on the Code of Indian Civil Procedure, 12th id. at page 639.

On behalf of the responsent, fir. M=

He contended that Order 9 Rule 6(1) (a)
was pronounced does not require the cour
f

“

has establishad a prima facie case be

//o.oouz

ira controverted this argument,
(ii) B under which the judgment

t to sztisfy itself that plaintiff

ore ¢x varte judgment is entered,



T respectfully agree with Mr., Maira. liay be a reproduction of the said
provision will magnify the validity of this view. This is what the
provision s:ys:
“ 6=(1) Where the plaintiif appe.rs and the

defendant does not appear when the suit is

called for hearing then -

(a)=(i) if the suit is before the High Court it is

proved that the summons was duly served, the court

may procced ex parte;

(ii) if the suit is before any court other than the
High Court - |
(A) where summdns issued was summons to file
defence and it is proved that the summons was

duly served, the court may proceed ex partes

(B) the summons issusd was a summons to appear and
it is proved that the swmmons was duly served,

the court moy enter judgment for the plaintiff.

It is quite appérent that #ir. ¥katte is seriously, with respect; confusing
the provisions of Order 9 Rule 6 (1) (&) (ii) B with those of Order 9

Rule 6(*) (a)(ii) A, Indeed this misapprehension is made vivid when the
learnad éougsel referred the court to the commentary on Indian Civil
Procedure Code by Mulla, Thes learned author's comuent that plaintiff must
establish a Eﬁ}g&;ﬁgﬁf{base before ex parte Jjudgment is entered is in
respect of section 100(1){(a) of the Indian Civil Procedure Code, which

says:

100(1) Where the plaintiff appears and the defendant does
not appear when the suit is caliled on for hearing,
then -

(a) if it is proved that the swumons was duly
served, the court may make an order that

the suit be heard ex parte,

It is notable that this provision is materialliy similar to our

Order 9 Rule 6 (1) (9)(ii) A. Hence the argument of Mr. Mkatte would

be relevant, in my respectful opinion, if the ex parte judgment

in dispute was entered under Order 9 Rule 6(1) (a) (ii) A of the Civil
Procedure Code. The position is that in a case before a subordinate court,

/‘0010‘3



- 3 -

whare a duly served defendoant foils to appesr when his case is called for

LY
iraring one of the following two steps le.ding to ex parte judgment against
Sim may be taken by the Court. First where the summons issu:d and served
on the defendant is Tor requiring him to file his defence, the court may
#llow the plaintiff to prove his case ex parte. &nd in order to be entitled

to an ex part judgment plaintiff is rcquired to establish a prima facie

etk g a b e A A s s

case against the defendant. Failure to do so the court is bound to dismiss
the suit notwithstonding that no defence has been filed against it. The
second step which a court may take arises where the summons issued and

served on the defendant is for requiring him to appear. Under this sitmation
the court may proceed to enter ex parte = judgment in favour of the plaintiff
without requirinzg him to prove his case ex parte., In other words, one may
sa; thot under the second step the court is empowered to enter ex parte
Jadgment swamwrily. The requirement that plaintiff must establish a prima
facie does not apply where judgment has been entered, as in this case,

without plaintiff uzdducing evidence ex parte.

In go far as the le rined Resident Magistrate acted under the
provisions of Order 9 Rule 6(1) (a) (ii) B, the ex parte judgment was

properly entered. This-appeal is accordiigly dismissed with costs.
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