
IN THE HIGH COURT OF TANZANIA 
AT DAR ES SALAAM 
DISTRICT REGISTRY

CIVIL CASF. NO. 342 OF 1 907
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PACIFIC M IN ES L T D ............................ | ' D E F E N D A N T
EAST A F R IC A  M IN ES LTD - .............2 V) D E F E N D A N T
EA SI '  A F R IC A  G O L D  C O R P ..................... ’ D E F E N D A N T

R U L I N G
NSEKELA. I. “

1 his is an exparte applicat ion for leave to serve sum m ons  out  o f  ju r isdict ion  under  

Order  V Rule 29 and section 95 o f  the Civil Procedure Code (CPC) 1966. It is taken 

out by the Plaintiffs who seek orders to the effect as stated in the s u m m o n s  -  

(I) That notice to the Respondent  of the a p p a r i t i o n  herein for  

service out of the jurisd ict  ion o f the Court he dispen sed with;

(2) That service of the summons on the / "  a n d  3 n/ 

Defendants/Respondents in this suit he effected fo < mirier.  "

Mr. Mujul izi .  learned advocate,  appeared for ihe plaintiffs and adopted the 

aff idavi t sworn by one Will iam Kagaruki  in support  o f  the applicat ion.  Order  V Rule 29 

o f  the C P C  provides for the condit ions to be fulfilled under  which the court  may order  to 

serve s um m ons  out o f  jur isdict ion.  It reads as follows: -

“ V l lherc lhc ‘kU ’ndant  is bel ieved to reside  , ‘;,tside Tanzania,  

elsewhere than in Kem a.  I Kanda \ h i l a u ,  nr  Z. rnh ia  and  has no 

known agent  in Tanzania empowered  m accept  >, rviees the court  

may. on the appl icat ion o! the plaint;!! order : u t  service of the 

summons he effected

(a) by post;

(hj by the plaintiff or h;\ indent, o r



2

(c) through the courts o f  the country in w hich the defendant 

is believed to reside "

Paragraphs 2,3,4 and 7 o f the supporting affidavit reads as under:- 

2. The I st a n d  3rd D efendants Respondents are foreign com panies  

w ith no address o f  service in Tanzania.

I The address o f  service on the l u D efendant Respondent is c/o 

A dvocuturburo, K uuzil & Seeholzer . Kappelegawse 14, Zurich,

Sw itzerland,

2. I he address o j service on the 3rJ D efendant Respondent is at Suite  

630. 625 H ow e Street, I ’ancouncer, British Columbia, Canada, 

th a t  under the contract which is the subject mam-'- o f  the suit, the 

parties  have subscribed  to the Tanzania Law  "  

l hcsc  paragraphs are apparently the circumstances b\ which it is sought  to justify 

serv ice o f  the summ ons  outside Tanzania  under Rule 29. The details o f  the matter as 

disclosed in the plaint are briefly as follows. The plaint was filed in court  on 12.12.97. 

I he 1 1 Respondent /Defendant  is described as a limited liability company organized and 

exist ing under  the laws o f  Vanuatu and its address for the purposes o f  this suit is in the 

care ot Advokaturburo,  Kuuzli & Sechol /e r  Kappalegasic  14. Zurich, Switzerland.  The 

Respondent/Defendant is similarly described as ,i limited liability company,  

incorporated and existing under the laws ol British Columbia. Canada and its address for 

purposes ol service in this suit is at suite ().>(>. 625 Il-nve Street. Vancouver,  British 

Columbia.  Canada. Paragraph 15 o f  the Plaint provides ai.d I quote -

15. 7he im pugned royalty Hceil purports is- {'twite a m ining  

interest over m ineral rights sittm tc w ithin Tanzania. and  that am  

paym en ts or liabilities undertaken thereunder wi.'l be borne over  

assets in Tanzania, and  the value of the interest crea ted  is over  

a n d  above 7shs 10.<100.Olio 7his Court h .i '  jurisd iction  to 

enterta in  the suit "
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Order  V Rule 29 prescribes as it were condi tions which must  be satisfied in an 

applicat ion o f  this nature. The defendant should be a resident outside Tanzan ia  including 

Kenya. Uganda, Malawi and Zambia.  From the br ief  summary narrated above, I think 

there is no doubt  that the 1st Respondent /Defendant and 3rd Respondent /Defendant  do 

reside outside Tanzania  in terms o f  Rule 29. The second requirement under  the Rule is 

that the defendant  should have no known agent in Tanzania to accept  service. In the 

instant case, there is affidavit evidence o f  one Will iam kagaruki who is a Director  and 

Secretary o f  the applicant  Companies  to be found in paragraphs 2 and 3 o f  his affidavit. 

The 1st and 3rd Respondent /Defendant  are indeed foreign Companies  and they do not 

have an address for service in Tanzania. Under  there circumstances, the court has a

di>cretion, on an applicat ion by the plaintiff  being made to that effect, order  that service

o f  summons be effected in any o f  the three modes stipulated therein. I should perhaps 

digress a bit and quote a passage from the case o f  Vitkoriee H orn i  v Komer 11951] 2 

Al.l.  I R 334. I.ord Radcliffe said at page 339 as follows

Service out o f jurisd iction  is o f  course. an exi optional measure.
■

The p rincip les o f  International com ity are in va d n i by perm itting  it, 

a nd  that qu ite  apart from  the question w hether judgm ent will, or  

w ill not, u ltim ately  he given against the person  served. It is only  

n a tu ra l therefore, that the courts shou ld  approach with  

circum pection any request for leave to issue a w ' • ; /  against such  a 

person.  ”

fo rd  Radcliffe made these remarks in connect ion wi-.h Order II Rules o f  Supreme 

Court,  but in my view, do provide useful guidance in c«•nstruing Order  V Rule 29. The 

jurisdiction o f  the Court,  which is disc re t ionar \ . should !v exercised with caution. The 

reason tor this I think is that our  courts do not h a \ e  extra . ntorial jurisdiction. Reverting 

to the issue at hand, the applicants want to effect s e n u i  o f  summons by courier. The 

question is. is this mode o f  service o f  summons  permi’.tcd under Rule 29(a)'.’ In Ci \ i l  

Appeal No.2 o f  1997 ( C A D  between Tanzania Cotton Marketing Board and Cogcot  

Cotton Com pany S.A. the Court  had occasion to contrue rule 4 of  the Arbitration Rules. 

1951 I 'nder the said rule an award is to be forwarded to the Registrar o f  the High Court 

b\ registered post, but it was forwarded b> courier i.e. 1)1 il It was contended that this
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was not the method as prescribed by rule 4 o f  the Arbitration Rules. His Lordship 

Lubuva. J.A. delivering the judgment o f  the Court, had this to say

■'  W hile it is an  u nd ispu ted  fa c t  tha t under rule 4 o f  the A rb itra tion  

Rules, 1 9 5 '  the a w a rd  is to be fo rw a rd e d  to the R egistrar o f  the  

H igh C ourt by  reg is tered  post, the w ords ‘reg is tered  p o s t ' sh o u ld  

be in terp re ted  w ide ly  enough in order to take :nto account the  

curren t developm en t in com m unica tion  technolo  ^ , that has taken  

p la ce  since  1957  w hen the ru les w ere ena c ted  It is com m on  

know ledge that since that tim e o ther m odes o f / u l l a g e  have been  

in troduced. The D H L system  w hich w as u sed  in this case is am ong

such m odes o f  c o m m u n ica tio n .................................................it is our view that it w ou ld

be im practical, a n d  unrealistic  on the p a rt o f  the court to g ive  such  

a restric tive  in terpreta tion  to the words “reg isn  red p o s t"  which  

excludes o ther  courier system s

I m  in entire agreement with what his lordship l.ubma. JA  stated above. In similar 

vein Rule 2>)(a) of Order V should be given a wide construction so as to include other
courier  systems in keeping up u i t h  modern t rends in teclm.*|0 «»v

In the circumstances,  I do hereby grant both pravcrs as contained in the chamber  

summons .  It is so ordered.

( I I.R.N'sekela)

.inxii-:
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Ruling delivered In the presence o f  Mr \ l u j „ h / i .  learned , Kocalc lor the uppl,cants.

( I I.R. Nsekcla)

.11 n<;i ;
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