IN THE HIGH COURT OF TANZANIA
AT DAR ES SALAAM
DISTRICT REGISTRY

CIVIL CASE NO. 342 OF 1997

SUKUMA MINES LTD--cccceemmemeeee. 1>! PLAINTIFF
LAKE VICTORIA GOLD MINES LTD--2 " PLAINTIFF
VERSLU'S
PACIFIC MINES LTD -sccesceemeeee . 1 DEFENDANT
EAST AFRICA MINES LTD =---cnneo 2" DEFENDANT
EAST AFRICA GOLD CORP---=-n--- 2 DEFENDANT

NSEKELA, J.

This is an exparte application for leave to serve summons out of jurisdiction under

Order V Rule 29 and section 95 of the Civil Procedure Code (CPC) 1966. 1t is taken
out by the Plaintitfs who seek orders to the clfect as stated in the summons -
" (1) That notice to the Respondent of the appiication herein Jor
service out of the jurisdiction of the Court be dispensed with;

(2) That service of the  summons  on i I and 3
l)q/éndun!.s‘.chsp()ndenl.\' inthis suit be ctecte

Mr. Mujulizi.

d'by courier.

learned advocate. appeared for 1he plaintiffs and adopted the

affidavit sworn by one William Kagaruki in support of the application. Order V Rule 29

of the CPC provides for the conditions to he tulfilled under which the court may order to

senve summons out of jurisdiction. It reads as follows: -

29 Where the detendant is holioved 1o reside chaside Tunzania,

cisewhere than in Kemva, Cganda Malawt or 7 cusia and has no

known agent in Tanzania cmpovered 1o aeeept v
may.on the application of the plainet: order « service of the
summons be effecred

taj by post;

thy by the plaintitf or his agent or



(c) through the courts of the country in which the defendant
is believed to reside.
Paragraphs 2,3.4 and 7 of the supporting aftidavit rcads as under:-
“ 2. The I and 3™ Defendants Respondents are roreign companies
with no address of service in Tanzaniu.
[ The address of service on the I Defendant Respondent is c/o
Advocaturburo, Kuuzil & Secholzer. Kappelevasse 14, Zurich,
Switzerland,
2 The address of service on the 37 Defendunt Respondent is at Suite
630,625 Howe Street, Vancouncer, British Colun:hia, Canadu.
T That under the contract which is the subject marcr of the suit, the
partics have subscribed to the Tanzania Law.”
These paragraphs are apparently the circumstances by which it is sought to justify
service ot the summons outside Tanzania under Rule 29, The details of the matter as
disclosed in the plaint are bricfly as follows. The plaint was filed in court on 12.12.97.
The 1™ Respondent/Defendant is described as a limited liubility company organized and
existing under the laws of Vanuatu and its address for the purposes of this suit is in the
care of Advokaturburo, Kuuzli & Sccholzer Kappalegasse 14, Zurich, Switzerland. The
! Respondent/Detendant is similarly  deseribed as o limited  liability  company.
incorporated and existing under the faws of British Columbia, Canada and its address for
purposes of service in this suit is at suite 630, 625 Howe Street, Vancouver. British
Columbia. Canada. Paragraph 15 of the Plaint provides ard 1 gquote -
15 The impugned rovalty Deed prorports o create a mining
erest over mineral rights sitreate swichun Tanzcina, and that any
pavments or liabilitics wundertaken thereunder will be borne over
assets in Tanzania, and the value of the interest o created is over
and above Tshs. 10,000 00 This Court has jurisdiction to

eitertain the suit



Order V Rule 29 prescribes as it were conditions which must be satisfied in an
application of this nature. The defendant should be a resident outside Tanzania including
Kenya. Uganda, Malawi and Zambia. From the brief summary narrated above, [ think
there is no doubt that the 1 Respondent/Defendant and 3" Respondent/Defendant do
reside outside Tanzania in terms of Rule 29. The second requirement under the Rule is
that the defendant should have no known agent in Tansania to accept service. In the
instant case, there is affidavit evidence of one William Kagaruki who is a Director and
Secretary of the applicant Companies to be found in paragraphs 2 and 3 of his atfidavit.
The 1" and 3" Respondent/Defendant are indeed foreign Companies and they do not
have an address for service in Tanzania. Under there circumstances, the court has a
discretion, on an application by the plaintift being made 1o that effect, order that service
of summons be etfected in any of the three modes stipulated therein. 1 should perhaps
digress a bit and quote a passage from the case of Vitkorice Horni v Komer [1951] 2
ALL R 3340 Lord Radceliffe said at page 339 as follows

© Service out of jurisdiction is of course. an exceptional measure.
The principles of International comity are invadcd by permitting it,
and that quite apart from the question whether judgment will, or
will not, ultimately be given against the person served. It is only
natural,  therefore.  that  the  courts  should  approuch  with
circumpection any request for leave to issue a vl against such a
person.’”

[ ord Radeliffe made these remarks i connection wich Order 1T Rules of Supreme
Court. but in my view, do provide usctul gutdance in ¢onstruing Order V Rule 290 The
rurtsdiction of the Court. which ts disceretionars . should e exercised with caution. The
reason tor this [ think is that our courts do not have exire 2 omtorial jurisdictuion. Reverting
to the issue at hand. the applicants want to eftect service of summons by courier. The
question is,is this mode of service of summons permiited under Rule 29¢a)? In Civil
Appeal No.2 of 1997 (CAT) between Tanzania Cotton Marketing Board and Cogeot
Cotton Company S.A. the Court had occasion to contrue rule 4 of the Arbitration Rules,
1951 Under the said rule an award s to be forwarded to the Registrar of the High Count

by revistered post. but it was forwarded by courter e DEHE Ttwas contended that this



was not the method as prescribed by rule 4 of the Arbitration Rules. His Lordship
Lubuva, J.A. delivering the judgment of the Court. had this to say

C While it is an undisputed fact that under rule 4 of the Arbitration

Rules, 1957 the award is to be Jorwarded 1o the Registrar of the

High Court by registered post. the words regisicred post” should

be interpreted widely enough in order to take nto account the

current development in communication technology that has taken

pluce since 1957 when the rules were enuctedd It is common

knowledge that since that time other modes of postage have been

introduced. The DHL svstem which was used in this case is among

such modes of communication.. .. it is our view that it would

he impractical, and unrealistic on the part of the court to give such

a restrictive interpretation to the words Cregisicred post” which

excludes other courier systems ™

I'am in entire agreement with what his Lordship Lubuva, JA stated above. In similar
vein Rule 29¢a) of Order V should be given a wide construction so as to include other
courier systems in keeping up with modern trends in techunology,
In the circumstances. [ do hereby grant both prayers as contained in the chamber
summons. [tis so ordered.
(LR Nsekela)
JUDGE
231297

Rulig delivered in the presence of My Muapalizn fearned 1 hvocate tor the applicants.

(IR Nsekelu)
JUDGE
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