TW OTHE HTGH COURT OF TANZANTA
(DAR ES SALAAM NTETRICT REGTSTRY)
AT DAR RS SALAAM
CTVTL REVISTON NO. 25 OF 1977
ULF NTLSSON  APPLICANT
’ VRR&HE
ALTCE TUNGUTT -~ REAPONDENT

RUT.ING ON REVISION

KALEGEYA. .T.

One UIf Nilseon reoreszented hv Mr. Fotabinawa Advocale,
having been avarieved bv the Ruling of Kisutu Resident
Magistrate's Court dated 24\3\97 on his preliminary ohiections
has come to this Court armed with a chamber summons supported by
an affidavil praying for invocation of its revisional powers
under €. 79 of the Civil Procedure Code and reverse the finding
of the lowaer court. The Respondent. Alice Tunguli. represented by
one Mr. Msemwa, Advocate. raesisted the zame.

Tn order to apbreciate the issnue at hand. going throngh 1The
historv of the matter can't be avoided, and the following is its
summary,

Tn Civil Case No, 477\9% the Raspondent gued {he Applicant
for. among others. recoverv of Swedish Kronor 65,000 paid as down
pavment for a contract not performed bto reguired standard,
Swedish Kronar, 8000 for unnecessary travafleyponges incurred,
Tshs. 3.000.000/= as damages for inconvinience and embarrasment,
Tshs. 1.4060.000/= being valune of propertyv vandalised and the
usual prayers on interést and cogls. On the other hand the
Applicant . while disputing the claim, counter-claimed shs,
4,448.000/=, interest and costs alleagedlv beinyg an nutstanding
balance on a contract of house renovation due to him from
Respondent . On 30\1196 the Respondent's claim was dismissed for
non-appeatance and on 7\2\96 judagement was entered in favour of

Applicant reagarding the counter-claim. Therasfter 1he



Resnondenl 's chamher apnlicaiion to sel agide the dismissal order
and exparte udoement was dismissed. That was on 2HV4ANVIR.

Then There followed taxal ton of costs on 5V 7V36 ., and execub ion
proceedings in which the Raspondent's house was attached  On
4N11NG6 . amony ofhers . tha Court ordered,

"The attached provertv to he e0ld bv Public

Auction on 24\11\96",

However . the above order could not bhe carried ont as the
Respondent filed (on 6V11VA6)Y a chamber application supported by
an affidavit . and since il formsz one of The cantral jasues in lLhe
present matter, let me reproduce it substanlially-

"

(made undear Order XXT., 74 (1) and {2 and Orde:
XXXVIT Rule 1 of the (gic) gection 48 (idle) of the
Civil Procedure Code 190A: and wecl ion A8 (e and
any other enabling provigions of Fhe law) (emphAasis

miney .

(1) That the Honourable Mavistrale be nleased to grant a
temporary order of injunction resiraining the
Respondentas. .. ... . from disposing of f and or in any
wav alienating the suit propertv pending the

determination of the main suit.

{13) That the Honourable Court mav he pleased o raise
the order for attachment and sale of proverty known
as and sitnate on plo!l No. 493040 Kinondoni Distriet .
Nar ess Sataam. ... . . oot
Again. as was the case in previous applications . laxity on
the side of the Respondent's advocate led to dismissal of this
Applical ion on 18VI2\A6, which was ol iowad by Anol her Conrt

order (on 7V1\97) to the following ef fact
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"Praclamation of the sale of the atiached property

to icgne. The sale o he done by public Anction or
S‘!HHL’-)‘_J of 26M1397'".

On 17V1\87 the litigatinn geemed 1o he (;(,»'ning to an end As
what seemed to he remaining then was how The decres was to be
settled. On Fhat date the followinu is whal transpired in courld
when Milanzi and Rutahinawa. learned Counzel . were remesent ino

n

the Recpondent and Applirant respectivelly
"Mr. Milanzi: We have reached seltlement 1n the anode of
Jiccharaing the debt . We Therofore prav that the order
far wale of JVdebtor's honse the caoming Sunday . i e.

19V1V97 should he suspended for three wonthe w.oe f.
todav.

Mr. Rutahinawas: 11 is okay. The amount due np to The time
of fiting the application is Teha 6 081 108/=. The
interest at 10% for July todav - 1,017 835.60. The
iudaement debtor is undertaking to pav | million today and

then another million by 10h February. And then lhe balance
to be paid on or before 17th of April. 1997 Tn the event

of default sale to proceed. The juduament debbor should
also pav the Court Rroker's feeg.
Mr. Milanzi: T am in Agreement with fhose terms,
Order: 8ale af the attached honse suspended for 1hree

months .

-~ JVdehlor to pav Court Rrokers feesg

- Settlement of the case in respect of the decrvelal as in
the mode and terms herein above',
Fonrtv one daves 1a&ar lon 2602097, this time advocated by
Mr. Msamwa. learned Cotnsel, fhe Raspondent filed another chamber

application as follows:-

{Made under XXT, R. 57. sectionas 48(1 )Y a). AR and 95
of Lhe Civil Procedure Coda, 1966 Loagelher with any

other enabling provisions of Taw),



+

..................... oottt owing relrefgs -

(al That attachment order tespect of avbplicant (1) housa
oo plol No 493040 Kinondont  Dam e taised since

fhe «aid honse is roegident ial

"
I'n response. the apolicant . tebresanted by Mr. Futabingwa,
raised preliminary abiact inns - that {he Avplication is bharred by

Timitation of time as 30 days have already dlapsed Kince,
similar application was dismizsed on TAVI?2NI6 (which was filed On
BANTINORY: that the atfidavit lacked prover verificat ton, and Fhat
the application of fended the provigions of O,V P - filing
photocopies instead of capiaes.

T have laboured throngh the higtory of fhe wmatter leading to
the issue before us. even at the danger of making this rul ing
unduly Jonu. inst for clarityv, While «1ill on this T shonld poind
ont that while the apnlicant has throvwghout been represent ad bv
Mr. Rutabinawa. Advocate . the Respondent has had a string of
advocates . Dr. Tamwai. Mr Milanzi. My Mchome. and now Mr.
Msemwa ., promptinag Mr. Rutabinawa's observal ion "ihal he haa haen
chanaina advocates like ¢lolheg" whicih though cynical 15 not
without dustification, and which act conld have contrihiated o
the bresent gtate of Affairs,

Now Yet g go hack to the centt.gl fsgne in this matier: the
ruling of the Resident Maaistrate's Court on the Dreliminary
obiections raised by Mr o Rulabinuawa. which tirlbing s Lhe il jact
of these revigional proceedings . The learned Beaidend Magiutrale
over-ruled the ohiections by fi nding hat the chamber anplicalion
filed on 5\11\66 and dismissed on 18\12\96 was different from the
one filed on 26\2\97 (hoth chamber Aapplicrat ions anoted ahove )
that Respondent in the bresent application was not time barred as
she had the protecting of 8. 20 of Phe Law of Timitation. Aol .
which section stipulates that ime starts to run whan the parson
outside 1he tervitorv retirns and Finallv that the obinct iong and
counter obiection on the affidavitse And vhol oconies ware net

material . and tlis ordered the applicariaon 1o vroceed on mearvityg,
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As o eariier pointed ont . advocaies for botl part jes were
afforded oppottunity o asaist the court an these revisional
proceedings. They Almost reileralod Theit submiceions made hefore
the lTower court . Tn these dbroceedings . howevey the comedaint w
raised do not touch the decision concerning preliminary ohioot jon
on affidavits and photocopies hence 1T will not consider | hem.

Let us start with the complaint on the preliminarv obiection
concarning the nature of the lwo chamber apnlicat ionas- whet her
or not the one filed on VNG and diamiseed on 1AVIZVNAR g
Similar to the one [ilad on 2652097 My o Ruolahinowa for ! he
Applicant insistent v submilted thal the two apnlical ions e ing
simitar. avart from the 1atter heino barted Loecanes of 1 he
affluxion of Yime. legallv it conld not bhe filed afresh and 1 hat
the onlv contse oben to the Reunondent was Lo apbly to sel aside
he dismicaal order This vesloring The Cormeo

As vividly shown above the former apolicat ion was bhrouaght
under 0.21, F 24(1) and 2. 0.7 Rule 1. 2. 4R {1V {w) and A8 (a)
CPC: pravers ware for a temborare order of indioct ion Againsd
Applicant from disposing or alienal v the property {(hoose ) and
Also for an order raising attachment  The Tatter apolicat ion
made under 0,21, R. 57, S.48 {(1)(e), A8 and 95 OPC was for A
single praver: attachment on the house he raised as it ig
residential. Order 21 is thae Order in the Civil Procediure Code
governing execution of decrees and arders. Rule 24 (1Y) of 0. 21
relates to conrts other than those which pasued the decree bo
which extracted decrees have been sen! for the solae purposes of
execution. Rule 57 relates to investigation of claims o and
obhiections to attachment of attached vroperty., 0.37. Rule 1 OPC
deals with temporary iniuctions against properiv in dispute in a
suit which is in danager of being wasied, damaged or alienated., 8.
48 (1)) excludes a "resident ial honse or hoilding, or part of A
hotuse or bunilding occupied by the indaement debtor. his wife and
dependant children for yesidential purposes” from allachment in
execution of a decree. S. A8 is a supblemental brovision and

under (o) it i« provided, "Tn order to prevent the ends of
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justice from hpi,n(j defealed the counrt mayv, subiject to anv rnles
in that behalf ~ make such other inter lorntoary orders as mav
appear to the conrt to be iost and conventen! ™ 805 ju te
prominent section Acting as a safelv vilue relating to the
inherent powers of the courl "o make sieh orders as mav e
necessarv for the ends of justice or to pravent abuse aof Fhe
process of the conrt" Theose sre Lhe orders and seclioms of 1 he
CPC raferred o in the two apndieal ions

Clearty therefore anarl from it ing The weonag oovinions of
Fhe Taw (auain anolher exoosit jon ol favile af Vhe advocat as
concerned) in the former apolicalion — ie. 0,37 which i= tolally
inapplicable here and so is Rule 2401) of 0.21. the |wo
avplications are similar in substance and form. Of cnrse . in the
former application. in the first nraver. ihe apnlican! was
extravagant with words becanse she conld nol refer 1o "final
determination of the suit" as she was not annlving to set aside
any of the dismissal orders or ev-parte iudoement . However .
temporary ininction ovder to restrain digvosition of the attached

provert v and praver twn, to raise the attachment were aimed ab

i

one aoal - tn prevent the attached honge from being sold as it i
unattachable under the law. Thal in nraver two. in Fhe (iret
application  the apvlicant didn't svecifv. (as she did in the 2nd
Apblicalion) that the honse in antest ion is Tegally not subisct tn
attachment i« jmmaterial and i« cnred by the clear indical fon of
S.48(1) () CPC in the titla of the chanmbar cammone  and | he
contents of the affidavit in supbort thereof (i patAagranh 11
thereof the deponent alleges thal it is a dwalling honse) .

Concluding on the abovp tssue, T oam satisfied basing on the
substance of both chamber sinmons togelther with the contents of
tha supborting affidavits. that hoth Avblicalions are the wame
notwithstanding the inclusion of irrelevant order and sec! ion of
the CPC. Mr. Rutabinawa's preliminary ohiect o on this shonled
hava bean upheld by the lowar coart

Next to consider is what should the respondents have done.

Mr. Rintabinawa for Apnlicant contendsg | Liat Reaponden! shonld have



avplied for reinstataement of Lhe former avnlicat ion as he conid
not file a fresh chamber abplication <imibar ba Phe former which
was Adiamiccad . addinag Phal in anv case  the frosch applical ion was

Fime batread

Tudeaed . having Leld that bhoth applicat tons ave simtlbar o oand
the former having been dismissed {on 18YI208A0 "for want of
prosacut ion™  Mr. Rulabingwa's submisaion can only be uphetd

Under the Civil Procedinre Code 1There are no apecific provistons
for applications in relalion to failure of parties to appear and
consadapences hereof bt av These tabke tho sgeneral foem of suits
Applicant wonld 111 the poxition of plaintiff and Fesvondend
that of Defendant . and conseanences for non-abpesrances of
plaintiffa and Nefondants durine the proceodinas wonndld invaluably
Aleo applyv 1o Avplicants and Respondent s

T the case a4l hand, on 15v127v068 Mo Miloanwi, Advocala o
Resvondent (Respondent in this matter) was the one who applied
for time to study the eounter-affidavit and.contact his oliend
and that mattier was adiomrned by consent to 18V12V3A . and the
order insistad "T.aslt hearing on 13VI2V46 at 11 .00 aw” . On the
agreed date and time Mr. Milanzi did not surface and the
apvplical ion earned s dismissal order. Clearly therelme the
matter falls under 0.9, Rule § OPC under whoieh orvder o ol ben
dismigsal of the malier due to failvre of plaintifl on due
hearing date the game can't he filed afresh bhut rvather 1 A

party wishays . can annly o have The divmisaal order wetl aside

("o mhall be preclinded from Lringing o fresh st bt mav
Apbly Tar an order to sel The digamiuassl acide oo he watisfies

the comt that There w%m snfficrenl canse for his none-
appearance . . " . Thus. on this aleo My Ratabingwa's cubmisgions
shonld have been upheld. The Reszpondent had inst one alternative:
to applv to sel aside the dismissal order and not to file a freash
applicat ion.

T wotld have onded there becaise he nnetans of Phe pal ten
has alreadv been provided with an answer hut for one more 1ssus

r

which reguitres clarvification., Considering the wav 1he lower
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court trealted the ane=iior of Timtation of Lime which drew in
obther dmuortant dssies and algo considasr ing the fact thal | hese
are revisional vroceedinas. T have found i1 necescary 1o dnnal
with it as wall,

Mr. Msemwa. Advocate. for 1he Respondent solmilled. which
suhbmission was ll_D}"lQ}d by the lTower comt that as |he Resbondent
was ontside the countrv, 8. 20 of the Law of I imitatl ion
protected her bhecause time starts o ran from the day of her
return into the conntry. adding. that and more so in this case
where the advocates were acting withont her auntharityv - 1 hat
those holdinag the power of Attornev and who endaged | hnse
Advocates were not legallv recognised. K. 20 of the law of
Limitation states,

"Tu comnuling the period of fimilal ion pragcribed

For anv snit o an appltical ion for execnt ion of a dacraan,

the time durivg which the defordant has heen abgent  f+om

the United Repnblic chall he avclnded" .

pSuffice to sav thal . the above aunled section can'l be
called to the aid of the Respondent as Mr . Msemwa learned
Counsel and the lTower courl seem to fuaggest o Thig secl bon
brotects a person who is outside the territorial honnder ies when
A4 cause of action arises, and has no representation bul nel a
person who though outside the cound rv oritginates proceedinags and
brosecutes the same either through advocatles or personsg with
powers of attornav. Tn the present case the Fespondent thouah
residing ontside the commtry was the one who filed the (race
against the present Applicant . Not only that . she subragiient iy
avpointed peobnle will g;nwnrf-: of Attornev. and the varions
advocates she endaved is a telling factor on this ~ that the said
advocatas at times proved 1o he lary doew not wake the said
representation illegal or non-exigtent

When discuasing this Vimitalion of 1 ime isiane. wilh respect
the Tearned Residant Mauistrate rimbled it drrelevant matters
and misdirected himself in the end. He went throvoh the history

of the came. found that the aduvocal e foor Kespondent (i
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represant her in coord fhouah in Taxy mannet which was anoigh A
finding to enahle hinm delermine on the aptlicability of o 20 of
the TLaw of limiation but still he wenl o and for olarity let
hig words portlayv the prcture. ‘
"Tt mAay nof he relevant 1o not (aice!Y dhal e applicaold
i« a lay person. Tt is clear thal thiss matter if were
proverly handled by Dr, oamwai and his zr‘);\r!nprs this
problem wouldn't have atvigen al altl. 1 am made to
nnderatand that the applicant "o case was divnissed doe 1o
Tack of sorionsness on the part of the Connsel for
aoplicant . Thereaftey Phee siboation could not e saved al
A11. T wonld think in the interest of prat fee P he applioand
chould not be vhanished for the fanld which is not hers. Hed
house ie pow andet attachment  The honse is residential if
Ihe avplicant really knew of what was happening or whal was
going to havpen T do not think thal. she wonld have remained
silent. T find that the apolicant i« not the one ta hlame
(emphasis mine - this same Magistrate is the one bafore whom
a1l lhe substantive applications were progecuted and who
gave The orders!)y. He did not end there for he added 1hat
fhe power of alttorneyv aiven to P he peraons who puroortoed 1o
enaade thae varions lawvers for Respondent was notl registered

in Tanzania. and that "

in 1he aves of the law, therefore.
thare is no power of Attorney. The purvotted power of
Attorney in law can't he acted noon. 1 o find™!

}-—I\U.qtl fronmm the fact that the learned Roesident Maagistrate has
heen the very person hefore whom Phis case hag proceeded riaht
from the wlar! hence can'l be heard o o say that "he was wade o
understand ... .. " 1 halt the advacales were layyv., T am sure B 1w
aware that advocates do not need that inst romaent. commonly known
as "Power of attornev" in order to renresent 4 party an Conrt.
The case started in 1995 with advocates: the alleaed power of
Attornev o PHARRS EMMANURT RANONT AND WILERED CHTZHME was
provided in late Decamber 19096 . Unless supnported by evidence,

which is non-exigtaent . at Jeast on vecoord The tri1al maniubtrate
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Thiu conedsion . the dacst ardetr he omade o, hose rnb v of baat ihg

the "avolical ton on et o f " wont bl deaves bhoon rerder oo T p e A
seamingly the dectecon boed oalyoade boson ards o b myogd T

order to abeorh hdw frow berna b andsd hawged Jeven 8 e w nol s
anv sueh dPUIiré\iun Py biroceed belinie anotlnag Magteirale wiil
competent dnrigdiction. The conrt then  in oo wisdowm  widl
consider enltaragement of ime and 7 aranted will fnvestrgaoe and
congider the matter within The oleat brovisions of | he Law in 48
{(1Y{e) and O.21 .0 Ruyle BT 0P

The lower contls findinas are gccordingtiy el anide and

orders made in terms indiecated above.
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