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IN THE HIGH COURT OF TANZANTA |
DAR ES SALAAM DISTEICT REGISTRY
AT DAR ES SALAAM

' MISCe CIVIL CAUSE NOseseeesese 10 OF 1998

CALICO TEXTILE INBUSTRIEE ITDesvessacses APPLICANT
(Actlng through Nimrod. Elireheemah Mkbno, a duly ' -
.Jappointed Receiver and -Manager) o ' {“ i% o
. VERSUS . e

1, ZENCN INVESTMENTS LTDyssvssessss) S
24 REGISTRAR OF TITIESseeevoevsoces)sve RESPONDENTS |
3+ NBC HOIDING conpomxon.........)

RULING

' MACKANJA, Jo

v Messrs Callco Textile Industries lelted, actlng through . o
 Mr, Nimrod Rlireehemah Mkonb, Bave brought these proceedlngs in whlch _
they seeks several prayers to be -granted theme "Mr, Mkono swears _
that he acts as receiver and manager for the applicant, a matter»lé
that has been hotly contested by the rgspondehts. Suffice it for now
to any that the application has been filed under section 95,
* Order XLIIT rule 2 and Order XWXVII rule 1{a) of the Civil '
Procedure Codey and sections 78(4) and 9%1)(b)(£) of the Land; T
- Reglstration Ordinance, Cape 334s And the reliefs squght’aié‘? f5iff“
(l),;an injunction restraining the first respondent by
. .1itself and/or its agents of vhatsoever description
| from selling, disposing of or in'any way dealing -
with the title deed of fhe'subjeéf of this agfiq;[-i

(2) the caveat registeréa'bn 43th Angﬁst, 1997 in the e
' Lgnd register as Filed Document Noy 88682 by the .i_*ﬂ'
first respondent be removed, ‘N b " : '

$




i I sokemly and sincerely declare that M/S Zenon Investments '

| " Limited have £~ interest in the above registered land and
require a caveat to be registered and enforced agalnst the land
which is presently registered in the name of M/s Calioo Textlle N
Industries Limited and that the said M/s Zenon Investﬁpnts o .
Ltd, pursuant to an agreement with the National Bank of
Commerce, under which the former purchased the débts of
CALICO TEXTILE INDUSTRIES ITD, owed to the said Bank,

thereby by acquiring interest in the saidiland, and is

-

currently in the process of having the said lairld régistanedi"“
. in the name of Zenon Investments Limited.ﬂ o : R ;_‘é i
Mrq Mkono depones further that’ aJthough any person who clalms an

interest in any registered laond may reglster a caveat against a.

land, 1t is common knowledge that no overseas body oorporate may hold
or reglster an interest in land in the United Republic unless 1t is ”j -
‘in possession of a valld licence flrst had ‘and received pursuant tQ o
the prov151ons of section 13 of the Land (Ilaw of Property and fivu-fuﬁf’ﬁ
Conveyanc1ng9 Ordlnance, Cap 114s The first respondent, a forelgn S
company. ‘hLe said, had not been granted such licence at the time of
reglsterlng such a caveat. ‘According to him it follows that the'_"u:
‘>'~ purported caveat is 1nvalld, and should therefore bq.removed from‘the f
’ land reglster . L R

'}'" (a) conflrmed to me in wrltlng it has resolved to 301n TIBf
B " and TDFL in the Receivership and that all the legal ’
SO ~ formalities pertaining to the joining of the Receivership

; would be communicated to me officially as Receiver and
. Manager by the Bank and Chief Counsel who would also_deal'

N  with me on the title deedsyasdt

(b) By its letter dated 17th June, 1997 duly apoointed me
S Jolnt Receiver and Manager of CnLICO" '



- flrst reppondent, was delivered to the first respondent by NBCe

.

His letter of 25 July, 1997, points out that the arrangement

NBC were making with CALICO to have the first respondent settle
Calicol's debt would ‘defeat and/or prejudice.the interest of TDFL,
He therefored®®¥dediy tyat Jotter that NEC should release the

Sy
title deed to no other person but him as the receiver and mangger of ~

the assets and properties of CALICO, That letter is annexture NEM 4
to his affidavite It is Mr. Mkono's contention that NBC completely

ignored his démand because a Notide of Assignment dated 5 Septemberi
. 19974 drawn by their advocates and copied to him in part read as
follows ~

n We glve notice to you thgt, pursuant to the terms of

A551gnment dated 6th August, 1997, Natlonal Bank .of Commcrce J{t.

has a551gned all 1ts rlght, title and 1nterest to Zenon .

Investments Limited, tnder the Loan Agreement and: ‘the nﬁ,, -
',.Securlty Documents referred to abaves Annexed herew1thvmarked
',’HEM 5is a true ~copy of the Notice of A551gnment.".',.f°

' f{So the tltle deed in blatant dlsreggrd of his demand and, esten51bly
JQ:pursuant to thc purportod assignment executed by NBC: in iatour of thﬂ,

"As a. consequence he has been prevented from selllng the property whlch
" has now lost the prlce he could have received for theo same, o

: That in a very consplcuous departure from known land registration 3'gi
,practlce, the respondent registered the flrut respondent's | .
'caveat without annexing to the caveat the instrument of a551gnment
mentioned in-the caveat and thc Notice of A551gnment. Follow1ng

© this omission he argues that wherever it isy that 1nstrument;-'-

n (a) is not effeotual beéause5'being a disposition, it

has not been registered as required by lawj

(b) is invalid because the First Respondent is{éf*?!artignfn
v ._cnmpany'énd BaY therefore not _have power to hold any
© . interecst in land in the Territory unless is in
'1.pOSse551on of a valid licence first had and received _ :
- pursuant to the .provisions of Sectian 13 of the Land (Law ;
of Property and Conveyanclng) Ordlnance Cap. 114; ‘




_5_‘.; ’ ‘.
(¢) 1is invalid because it amounts to a fraudulent

preference against the creditors of C,LICO, including TDFL.

() cannot be acted upon by any competent authorlty

because it has not been duly stampedj and -

€)) unlawful because, cantrary to the exprcss
" prohibition of the law, it purpertu to place a sum
in Tanzanian currency to the credit of a person

're51dent outside Tanzan1a, to wit the Flrst Respondent." .

N

It is the applicant's contentlon that the flrst respondent's,caveat

is so flawed and does not satisfy the requxrements of relevant laws.- .
It 1s not reglstrable and should, therefore, be removed from the land “fvf'
reglster. Indeed, it is their argument thzt NBC must be seen to have
Sfully dlscharged CALICO from its obllgatlons to NBC at the pointx
1t accepted payment from the first respondent in full satlsfactlon :
of the debt owed to NBC by CALICO, So, it is the ‘applicant's case fif;'
tnat since it is clalmed that acceptances of payment from the :iff&;:”
R flrst reSpondent by NBC operated as full dlscharge of ChIICO' 1t follows v
that there wgs left mo butstanding obllgatlon (due from CnlICO)
which NBC could "assign" to the first respondent. In other words,
under the purported instrument of assignment there was no condition
passing from NBC to the first:respondent and’ that agreement is_ .
therefore voide It.is in the ev1dence of Mr, Mkono that the :E'lrst‘-T

respondentt!s caveat is, on this additional ground, also 1nvalld

because it is derived from a void agreement. For the like A
reasons, the detentlon of the tltle deed by the. first respondent Y;Qg TN
fis wrongful. He concludes hls ev1dence by saylng that e '

L'_ o

" In the élrcumstances and for the reasons aforesamd,- o
I do ‘humbly beg this Honourable Court to order the .y
~Second Respondent to remove the First Respondent' : 1?:?f

LS .
Ty s

Caveat from the Land Register, to order the First ;»if
Respondent to deposit in Court the Title Deed mo as to facg‘ -
litate its release to the nppllcant and for an 4
1n3unctlon, pending the dlsposal of -the appllcatlon,
'.restralnlng thc First Respondent by 1tself. its servant \-_

or agent from deallng with the Title Deed in any way.".‘

o




The respondents are opposing the application and thét"‘
they hove Heme with consicerable verve, First, the counter
affidavit evidence of Mehbub salam Chatur raises a number of -

A

preliminary points of obections and issues‘of~léw as follqws:-_fﬁ

(l) that the formau of chamber summons and of the suppotlve .
affidavit is not in accordance w1th the prov151ons of the‘,:

ClVll Procedure Code under which the anpllcatlon is: - _\

(2) 1
o brought under Order XIIII rule 2 and Order :
XXVII rule 1(a) no injunction can be prayed for _—
because the same pends nothing against. any of the three

respondents, 301ntly or severally;

' (3) that the prayers indicated'in'tﬁe chamber'eummbﬁs?

. _ are abeolute and competely contrary to- the prov1s1oﬁ"

= _ " - of Order XXOXVII rule l(a) which strictly allows e
' temporary injunctions to be issued "pendlng the

disposal of the suit'; = L _ L ,."ﬁﬁ’i

(4) that there is nn course of action disclosed v
-whether in the chamber summons or in ‘the’ aff1dav1t ofqiﬁ~"5

Mre Mkono as receiver and manager app01nted by :f .

51x years ago, to austfy Calico Textlle Iiddustrica'
,lelted making this appllCatlcn agalnst any o

. andfor all the respondents; N

. (5) that third rcsnondent is wrongly 301ned as a respond"nt.?
. in as much as the disputed Notice of Deposxt over, w;f?
_ ‘the land registered under certifieate of Tltle No. L
. 4BOS6 was a banking asset to the defunt National ;-v:-#
" Bank of Commerce and cunnot, thcrefore, £all under
the provisions of section 10(1)(e) which vests g

FERN




‘the preliminery issues of obgcctlon on p01nts of law. rlhls

'oegln with the flrst preliminary obgectlon, and proceed to the_#

‘- the third respondent with solely hon-hanking

assets and liabilities of the former National

Bank of Commercej in the alternatlve, the 1nterest I

in the banking assets was a551gned by NBC to Zenon _
_Investment Limiteds B {_'. L a{fﬁiltu"-A

(6) that the affidavit of Nimrod Ellre.hemah Mkono _
- is hopelessly defective having been attested by a
Mrse FeMo Ngalomba, learned counsel, who is an "
employe of TDFL, the principal and client of Mr. O

Lt

Mkono .acting in his capacity as receiver manager-:gi' o

-

In an affldav1t Le has flled:ulx plx %he counter affldav1t
Mr, Mkono invites me to strike out the countcr affidavit because the

duponent belng an "unqualfled person" is not authorlsed to swear topr

I w1ll now, from the above backgound, con51der and determlne

will be done in tendem with con51derat10n e the appllcant's own"
objections against the validity or otherwise of the counter ;‘
affidavit. Let me say right away that lcarned counsel have.,
approached -their task with industry and scholarshlp.' I have found
the cases they have cited to be very useful, = Let me. also say. that
what cries for a decision now is not the appllcatlon on the merxts°
only p01nts of law that have been raised will: be con51dered., Ifﬁill

décide the others in their relationship w1th the rellefs that. are

sought in the chamber applications IR L o -}gf-\fffﬁjkf,d.
Learned defence counsel, namely, Mr. ‘Thomas - Bakhite Mlhayog ;f!iih?

Mr, Erlc Juﬁig maryo and Ms, Jessie Stephen Maguto, have argued ;“'

in respeit of the first obgectlon that the chamber summons and B

its accompanylng affidavit: are so defectlve and 50 1rregularly,

filed that they cannot, in fairness to the law, be said to - have

" properly initiated an appllcatlon for an order for temporary]

eevsed/a
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: lngunctlon before this Court, It is their contention that the
reply to the. counter affidavit of Mahebub 4lam Chatur by Nlmrod EL rehernch

Mkono brought no new evidence other than FePeatdng the contents

of his earlier affidevit., That the reply does not traverse the :,
several points of law raised in the preliminary objections in thé
counter affidavit "of Mahebub alam Chetury Instead, the written
submissions by Frofes . Zebron Steven Gondwe in Item MAY of his
Summary of hrgument and lauter, and with virtually no eleboration .

in paragraph lel and 1,2 raiscd preliminary objection on a p01nt

of lawe However, in the prssence of prelimiimr: ry objection
belng raised by both parties in a matter, they ask’ whose snould be
‘heard and-determined first? They opine- that~it is the. respondents
ot(ection which must beconsidered and determlned flrst, and onlyi
upon the court dlsmlss1ng ‘the respondents' prellmlnary obgeculox
can the appllcant's obaectlon then be heard and determlnedo They
cited Woodroffe and Asser All, Learned authors of the book qudr‘h
& Ammer Ali's Civil Procedure in British India, 2nd Edltlon ’

(1916) at rgge 842 when examining Order XVII Rule l of the Indlan‘C d
of Civil Procedure ( 1908) which is in pari materia w1th,0rqen'
XVIII Ride 1 of our own Civil Procedure Code, 1966, .in Su};"”l'“af“
their arguments, The learned authors say thét;t N o

.~

‘ Co
" The party on whom the onus probandi lies as developed. hy

. the record must begine .. . it the hearing of a case on a‘;;p'
preliminary issue the defendant by whom the issue is ’

raised has the right to begin.'

The issue as to which preliminayy p01nts of law are to b»_f: 
determined first attracts ma ncntnoversay at alle In my view

as has always heen the case, whoever alleges the exlstence or ([{f

otherwise of a fact has the onus probandi to prove what he a1l.°v

Here it is part of the defence that the appllqatlon_ls untenable atfﬁ.f:'r
So it must first be established whether or ndf'it.is Bool-ﬁt 1s 2
after that that attafks on the defence will be consxdereda .I;+‘érv 3
propose to ‘deal w1th the defence objection flrst. - A £

._'v,~ol." S
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This brings me to the-first preliminary 6bjection,lnamé1y5

the contention that the =zpplicant's chamber summons end affidavit

. are deficient in fomat. Learned defence counsel have drgwﬁ”my AR

L
- attention to the contention that court documents,'includiﬂg:chambepr;'

-~

summons and affidavits have prescribed fomats with which -
parties to civil --. litigations are bound to complyy If;isj
their case that the requirement to conform to prescribed fp;ms"

S

in civil procedure is laid down in S. 101(2) ot the Civil.

'

Procedure Code 1966. ~Although they concede that so far tbefﬂ

. Chief Justice has not replaced the Indian forms the use of::

those foms binds parties by virtue of.S. 101(2) and (3) ofzf~;~7
. the Civil Procedure Code. I om now invited to hold that the

affidevit of Nimrod Elirechemah Mkono and its sumrions have a

~
N .

title that does not even remotely resemble the form given

in the First Schedule to the Indian Code of Civil Procedure, - -

which they allege is the legally prescribed title for all '
-;'proceedings filed in the court, A copy of that fom is. 1;
" Annexture NMN 2 to the defencé lawyers written.submissiqn(*

It is reproduced here for ease of reference.
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I agree with learned defence.couhsel that, in princiﬁle, where 't
~our procedural law lacks an %9“” material particular we can convenlently
adopt procedurd that obtain in comperzble Jurlsdlctlons, espe01allj
India from wherc our Civil Procedure Code was derived. I am not B
persuaded, howeverithat deviation from a court form:t used in India
.ber se would.cdﬁstitute a ground which . . .. could lead' .
to the rendition of a procedding as being invalide In this coﬁnecﬁiqn._'
I uphold the submissions of Prof. Zebron Steven Gondwe, learded counsél
for the applicant, who zrgues that the objective of the various -

forms cited by learned defence counsel is no mere than the prdmotionl‘

-of coherence,'certqinty and flow in preparing pleadings. In any casey -

appendix MNM 2 relates to M Titles of suits'!s An application such-fb
as this one, although it is a civil proceeding, does not cqnstituté;;}iw
a suite In my view a suit is one that is instituted by a2 - L :
plaint, in which the plaintiff sues and the defendant resists the:

claim in the manner provided in the Civil Procedure Code,

Espe01ally, the 1nst1tut10n of a suit must comply w1th Orders ' :
» I~ VIII of the ClVll Prodedure Code, or under the Civil °rocedure
Code appli able to prlmary courts. fay proceeding of a c1v1l )

nature that is 1nst1tuted otherwise than is prov1ded above is

"not a suit and, therefore, must be governed by different regulatlons.

it any rate the defence has not shown how non-compllance with the.

format in Appendix MVM 2 hes affected the walidity of this appllcatlono :$

This problably explalns Prof, Gondwe's wonderment as to why, 1f
- the chamber swmmons and the supportlng affidavit were wrongly .
headed, the respondents have their pleadin s in the same format theyﬁf

attacke To that extent this objection lacks merit and it would fail,

.

It is contended in the second foint of objection that this  © -

application is untenable because it contains a prayer for an

ihjuncti#e relief in the absence of a suit which is yending I
in Court on which it would have been foundeds s it is obvious

from the record of proceedings the applicant cites Order XXONVI rule
1(9) of the Civil Procedure Code as the basis for making thls

' 'apPlication. Order XXXVII deals with temporary orders. Rule l(a)
| provideste .- -o U

aa12-
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"1, Where in any suit it is proved by affidavit or otherw1se.;
Vo
(a) that any prcperty in dispute in a suit is in I
danger of being wasted, demaged, or alienanted by

any party to the suit or suffer loss of value by

H

eason of the continued use by any party to the suitv

or wrongly sold in execution of a decrcesss
_(b)’the court mayhgfder grant a temporary

injunction to restrain such act, or maké such other
order for the prupose of staying «nd preventing
the wasting, damaging, alienation, séle, loss in _“'
value, removal or disposition of the property

. -as the court thlnks fit, until ‘the dlspasal of tha~
suit or until further orderse" . . ‘-‘gv.A f‘

The defence lawyers contend that the citation of thls partlcular

“prov151on whlch is for temporary 1n3unctlon and 1nterlocutory "
" orders necessaxily, gives the whole appllcatlon a temporary
. and 1nterlocutory bearinge Yet this appllcatlon is obv1ously fbr bE
. crders absolute as prayed for under Ss. 78(4) and °9(l)(b) and (f),i
of the Land Reglstrqtlon Ordinance, Caps 33 and, contrary to the‘;‘
very essence of Order XXXVII rule 1(a), theré is no suit that was
filed prior to the application, It is therefore the contention of
the defenice that the above state of affairs makeé the reliefé sdugh%
impoééible to grants For thut reason alone they invite me to

dismiss the appllcatlon in its entlrety. . -

. In his reply Prof, Gbndwe argues that a temporary injunqééén,lav'
is not the sole relief that is sought so that if it fails then " =
the entlre appllcutlon must follow suit, To that extent I agree!

. with hlm, but he has not addressed the 1ég;e whethcr an appllcatlon
for an injunction can be sought in the absence of a sult. v
It remains.to be seen, as the prayer goes in the chamber summons. -

and as Prof. Gondwe  argues, that the 1n3unct10n cex. be granted

to restrqln the first respondent from selling, disposing of or’ 1n any
way deallpg with the land or the title deed in respect therecs

pending the determination of the applications

ees13/s
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It is the appllcant's case thut the application is malntalnable .;
because, as pointed cut earlier, the injunctive relief is one of
several prayerse He is conviced that he is entitled to proceed the
‘way he has done in terms of sections 78(4) and 99(1)(b) und
(£) of the Lend Kegistration Ordinance, Czps 334, under which the

appllcetlon is brought, These sections provile as follows:-

"78(1)... . .
(W) The High Court, on the apgllcatlon of the owner of the

estate or interedt affected, may summon the caveator to

attend and show cause why such caveat should not

be removed and thereupon the High Court may make such
, order, elther ex parte or otherw1§e as,lt thlnks.flt
99(1) Subject to any express provisions of this Ordlnance the

land register may be rectified pursuant to an orden ;

of the High Court or by the Reglsrar, sub;eov to an, 1;.,',
appeal to the ngh Court, in any of the follow1ng cases -

;(b) where the High Gourt, on the application of any person
. who is aggrleved by any memorial made. in, or by the.
omission of any memorial from the land register,. -
or by any default being made, or unnecessary ~;} .
~.delay taking placey in the 1nscr1pt10n of any memorial“
* in the land register, mskes an order for the . - "

, “”"rectlflcatlon of the-land- rcglster; ' fl“k ;”q L

(f) in any- other case, where, by reaon of any error,fﬂ?i?

or omission in the land register, or. by reason. of any

" memorial made under a mistake, or for other’ .hl; L
suff1c1ént cause it wmay be deemed just to rectif&jthe
" land registerg" '

(R

_Accordlngly, Profe Gondwe submits that it will be readily apparent
that section 78(4) aforesald permits the applicant to commence: proceedlngs,
as he has done, by way of an application and that section 99(1) and (f)

empowers. this Court to issue orders envisaged therein,

.oollt/o
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as regards the pro‘edﬁre by vhich an application for a tempbra:yiy

relief which is not based on a suit Profe Gondwe submits that.thef

instant application is akin to the Yoriginating summons® obtaining{'

under English practicee He then refers to the definition of that .

expression aud that of the. term "sumnons! 'in Osban's Concise Law Dictionary, .

S5th Editione "He does not mention the pages, but according to the
Seventh Edltlon of that law disctionery thzat expre551on and term
of, law are defined at pages 316 and 241, respectlvely. The

deilnltlons are as followsi= , F S N

Summons. A document issued from the offics of a court ofijustice; |
calllng upon the person to whom it is dlr-o.ed to attand
before a judge or officer of the courts In -the dlgh Court of
Justlce a summons is a mode of making an applICutlon to a
judge or master in chambers for the ddcision of mat era of

prOtedure prlor to or in lieu of the. nearlng of an: actlon 1n

L court e.g., a oummons for directions’ (q.v.) (see Ord.54)Aﬁ'fi

Orlglnatlng Summons Procc dings may be begum-by origihating

SUmmonsy as well as by writ, or petltlon (Orde 5)
Proceedlngs suitable for communcement by orlglnatlng?
summons are where the pr1n01pal questlon is the _
constnuctlon of an Act, statutory 1netrument deed, w1ll
contract or other document or some other questlon of law

end where there is unlikely to be any substlal dlspute;ﬁf'
of fact.

Orlglnatlng summons is issued in the Queen <] Bench D1v1slon
as well as in the Chancery Divion, expect that clalms 1n tort

(other than trespass to land) or for fraud, breach of promlse,~

1nfr1ngement of patents,” personal injury, and fatal a001dents

- cases must be began by writ (Ord. 5,28) .- ‘ o B *{

eeol5/s
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Prof, Gondwe winds upuhis argument on this issue saying that in-V'J

view or the foregoing, it is patent that the ihstant'applicotion,:: S
lodged under section 78(4) of the Land Registrction Ordinance, is‘if

an originating summons which can form the basis, as is the case:,

here, of an interlocutory applications .. R SRR

There is no doubt tth the practice and procedurc obtalnlng

in England isas Prof, Gondwe has pointed out, .ne is borne out on. thls

'~,..A.-
by eminent jurists of English Jurlsprudence on the subject . .7 e

of pre—emptive justice, The learned authors of Halsbury's Laws of
England, Fourth Edition in paragraph 1048 of Volume 2k iv

: "¢ ‘say that an appllcutlon for an 1n3unct10n may

bp made by~any—party toa- cause~or matter- bcforc of affer trlal
whether or not a claim. for thein3un°tlanwas 1ncluded 1n the B

party's orlglnatlng,summons. The leurned authors of Commerc1al.
Litigations Pre -~ emptive Remedies by Ian Se Golderelns M. K.,aud3
K. Hs P ngkinsan, IL,B ( Hons) go further;. they cite the»préce&urélb
order under which an application for an injunction may be made by au.
Orlglnutln summons. This they say at pages 30 to 32 of thelr book.,u*

The most relevant parts are as followsi=

" PART C: PR.CTICE AND PKOCEDURE
1, Introduction
le. Orde 29’ rel:- ) . » -

e
. ,

"(l)An applicztion for the grant of an injunction may hé nfk;lu_

mado by any party to a cause or matter before or after

the trial of the cause or matter, whether or not a. ;f‘;»- S

clalm for the lnaunctlon was 1ncluded in thdt party s«{lﬂ-'

arit, orlrlnatlng summons, counterclalm or thlrd

. !

~. party notice, as the case may_be..'

. o [N B

of! urgency such appllcatlon may be made ex parte on :j:ﬂ o

aff11av1t but,, except as aforesald, such applloqtlon;




~

 Procedure Code lays down a specific procedure whlch governs any

. Order; it providest=

- 16 - e

..

(3) The plaintiff may not make such an application before y
the issue of the writ or originating.summons by which -
the cause or matter is to be begun except where theu
case is cne of urgeney, ani in that case the 1n3unctlon
-applied for mgy be granted on terms prov1d1ng S '
for the issue of the writ or summons and such other terms ‘f
if any, as the Court thinks fit"e -~ . . - . it

There io

temporary 1n3unct10ns cover a v1de range of civil proceedlngso,:'
In my view this is so because the law ther relates to "a cause
or matter e.e!! The Civil Procédure Code under which we operhte
is not as wide as the Lngllsh lawe Order XXAVII. of the- ClVll |

who desires to 1nst1tute an “ppllcqtlon for .a temporory 1n3unct10n.

The instant application has been brought wder rule 1(a) of the sald

: . SRR
"1, where in any suit it is ‘proved by affldav1t or otherw1se -t
(a) That any pzoperty in dispute in a sult is 1n dungcr '

of being wagsted, damaged, er alienanted by any party

, -. to the suit ves

(b>'

the court may h¥ order grant a. temporary 1n3unct1on to
restrain such actesaess until the dlSpOSdl of the sult,

or until further orders.ﬂ

+  For purposcs of the Civil PrOCcdure Code a court may grcnt
a temporary injunction to protect property that 1s ‘the subaect of af_
suit pendlng the determlnutlon of that suit or untll any further
orders are made in relation to that suit, 4n: order for a temporaryf
1njunction, therefore, cannot be made in a proceedlngiwhlch is: not,

stricto sensu, a suite I am fortivied in this by the scholarly
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 Eight #dition, June 1, 1992, That Order is in pari materia . .~ = -/~
with our Order XXXVII rule 1l(a); the amthors say this at page ™"’ ="' .
! 1416:— e e .- , . et : .

UThe. pr1nc1ples governing the grant of 1n3unct10n are well- L q'
settledsas The object is to proserve the status quo while rlghts
are being litigoted and the enus is en the plalntlff A '

to show his neced for the injunctiones = -

brings and prosecutes a suite It is a term that refers to the péfty
in a2 suit who has ledged a claim for rellefs in terms the ClVll

Procedure Code as earlier p01nted out, : So there must be' a SU1t,p_w

will be made.

Of course I 5lso have in mind the Enbllsh prectlcu. Forelgn
practlce will be employed where our own law hus made no pfov151on.:;
dhere we have a law in plaez courts in this country will limit. : :
themselves to emulatlng sound pr1n01ples of law and of practloe from
forelgn Jurlsdlctlons of comperable system of Justlce.u It is 1n ‘ \
these circumsatiances I am persuaded to accept the defence prop051t10n »f‘;’
that an applicetion for an injunction will be invalid if it is no :
based on a suit which is pending in court, for, as I have - sald ‘an
.appllcdtlon such as this one is not a sult. The prayer for an

. injunction would therefore be refased.

Learned defence counsel contcni thut the. supportlng affldav1"

~ that was sworn by'Mr. Mkono 1s 1pcurably defcctlve. accordlng to

of TDFLs It is thelr further subm1551on thﬂt in paragraph 4 of the< .
affidavit of Mr, Mkono, it is unequivocally stated that TDFL app01nted_{ﬂif'7

Iin the recelver and manager of 6511co. Mr. Mkono is the deponent
of the affidavit attested by Mrse. Ngalomba who is an employee of" '
TDFLs Thus, both Mr, Mkono and Mrs. N5e.lomba are persons emplpyed Rk

by TDFL and are acting on its behalf. Learned sounsel have dram -
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my attention to the fact that the rcle of an officer who attests}”l:l
the signature of a deponent is that of a Commissioner for Oa%hsi”-o .
That the law that regulates the powers and duties of Commissionor for
Ozths is the Notaries Publi%n%ommissioners dor Oaths Ordiﬁahcestp.- |
12, Thoy argue that that particular piece of legislation is categorical
in its total resteiction of the exercise of the powers by a Commissionér
for Oaths in proceédings ar matter in which fhat Commissioner is _—
intercsteds 5o, because of their mutual interest in the proceedingi;

on behalf of their principal, TDFL, learned defence counsel would [_l‘;
have B9 hold that the attestion of the affidavit~of Mr, Mkonobby'.ﬁa
Mrs, Ngclomba is irreparably defcctives They argue that by reason f{;;

of the alleged defects, there is ano application which this Court

can adjudicated upone They have cited the decision of this Court,."-‘

Onyiukey J4y in The Project Planning Consultants (Tanzania) Ve';

Tanzania Audit Corporation 1974 IRT n.lO in support of- the1r>

argumentse -

The learnecd counsbl for the applicants puts forWard the

proposition that sectlon 7 offﬂlNOtarlesPubllc and Comm1551onﬂrfbr

Ordinance, Caps 124 is directed not at the 1nstrument ‘but at.the
conduct of the commissioners for oathss Had the Leglslaturs;
_intended any sanctions against the affected instrﬁmeop i# wo#l‘ hav
made specific prov151on therefor., He give as ekamplés:séotioh
L4(2) of the Advocates Ordinance and section 46 of the Stamp Du_y
Act,y 1972 whlch expressly prennounce the fate of a non—complylng:;%
instrument, He makes the further point that the respondents '

themselves’ concede that TDFL is not a party to thls appllcatlon. }

So to him it 15 difficult in such circumstances to comprehend how ~1*ﬁ~
Mrs. Ngalomba, a mere employee of TDFL, would have such interest. in thls
metter as would trigger the operction of section 7 of the’ Notarles
Public and Commissioners for Oaths Ordinance. They submit th@t Mrs.
Ngelomba is a duly admitted advocate and Commissioner for Oaths who
 has no interest in this matter. In fact the definition of "1nterest“
and especially the definition of "indirect 1nte*eut" ~completely EN
-!exclude~ her attestation of the affidavit that supports the o

fappllcatlon from- the tmrview of the prov1sxons aforesald.




- 10 -

L

. ) . .
Lven more damaging to the respondent's argument he contended, is the
fact that the case they are relying on is.e. Project Planning

Consultznts (Tanzsnia) v, Tanzenia Audit Corporation (1974) IRT Noei -

10 is easily distinguishable and that, in fact, confirms the appllcant'
argument, In that case it was held that an officer of the Tanzania v
Legul Corporation cannot act as a Commissioner for Oaths in anyv
proceedings in which thit corporation is advocate to any of the

pafties to the proceedings. In the instant cgse TDFL is not an

- advocate to any of the partics. Indeed, it is not even a pnrty to :

submitted that where a matter is heard by way of written subm1s51ons,'

as is the case here; a Atﬁply' _ " .y constitutes. the appllcant'

therec’ on the Respondentse"

the applleatlon, so it is no wonder that the respondents did not

annex to their written submissions what one would hevc thought a cruclal

.declslon for their ergumcnt' it is because the same.case defeats thqir

argumenta o

After having arguod w1th so much v1ta11ty, Prof. Gondwe ;

final address to the Court, He cited Jashbhai G. Patel vs n.D.Joshl' .‘
(1950 = 51) Vol, XVII = XVIII E. ie Ce Ao Rhcre it was held that even )
during a party s final address Court has the descretion to entertaln

the substitution of properly drawn instrument for one whlch exh;blts

"same defect(s) in form where no injury has ‘been occasioned to the K

other pafty; It is contended thot in the 1nstant case the attestatlon
in question has occassioned no injury to the Yespondents. 4
Weeo We are lodging herewith 6 copies of the re-sworn Affidavit of

the Applicant, and the only chaonges therein are the date of‘making

‘'the oath the signature of the Comm1551oner for Oathsy the stamp of

said Commissioner and the addresses of the Respondents. The ot
rest of the nffidavit is unchangeds My Lord, as the kespondents ,
v

concede in paragrfaph 66 of their Submission, this ipplication involves . . -

-a 'complexity of issues' which we believe-gan only be resolved'if

. this Application is heard on its meritse My lord, under sectlon 95

and 97 or the Code, it is within this Honourable Court's ¢ '..g’;;ﬁw _[~'-.,

dlscretlon to admit the re-sworn Affidavit and'to order re-serv1ce




The controversay, really, if any, lies in the construction of_'
section 7 of theNotFEI Public and Commissioners for Oaths |

Ordinanez, It providest-
3 .

n 7; No commissioncr for eaths shall exercisc amy of his
powers &s a commissioncr for oaths-in &Yy proceedings
matter in which he is advocate to the parties to proceedlngs”

or matter in which he is intercested,!

oaths is disqualified, lamely:-

(1)  he/she shall nct exercise eny of his powers is ény

proceeding in which he is advocate .to the partiess

" v . " ."‘ .
; (2)  he/she is also barred from exercising such powers in

' proceedings or matter in which he is 1ntereéted;g

- Of the two limbs, I am persuaded by Prof. Gondwe that it has not been
established that Mrs. Hgalomba who attested Mre Nimrod M. Mkono's _
affidavit has at any time acted for the partles. As to the secoqd
limb there is no doubt that she is an emplcyee‘of TDFL, Mr, Mikono's
prinzipals in his capacity as receiver manager of the applicante. -
The issue is whether her employment is evidence of sufflclency of
interest in these proceedings. Prof, Gondwe argues that Mrs.;r
Ngalomba has no intercst in TDFL and has cited the definition of

term "1ntercst" in Osbarn's Concide Law Dlsctlonagy, to bei- if 

" Interest i person is said to have interest in ‘a thlng
~whep, he has rights, titles, advant ges,;..

duties, liabilitfes concerned with 1t,'whether,fr .

present, or future,adcertained or potentlal,

provided they are not too remote....-" 1 T

Some of the meanings gaerdhag  to thot werd Yinterest! by the

Collins English Dictionary, Bzcond & Zdition is thisi-

"Se benefit, advahtage; Geas a right, share of cléim;

eSpa in a business or propertye"

The issue now is whether Mrs. Ngalomba has an interest in TDFL,
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There is no doubt thit as an cmployee she has an interest.in
' TDFL from several standpoints, Shc has rights accruing from hérl
'employment; she has duties and oblig:ations under a contrgct af .
employment, She derives adventzges from her relation with TDFIu '
She has a right to continue working with TDFL and to be remunarated
commensuratelyy In.these circumstences TDFL is her principal in 3
whose. continued survival she must have a legimate interest._lDoé;'x,
- this intercst bar her to act as a commissicner for oaths in q o
judicial proceeding in which her employer is inter:sted? V ",'ilil

' : o Prof, Gondwe has. p01nteJ out that . ¥
TDFL is t:t a party to this applicntion, That part-of,learned‘ 4
j,counsel's submissions is quite attractive but it is entireiy ,rj;fl v
T-.lemable, .The affldavit of Mr, Mkecno clearly shows *t:h’at'the".}:.’::v:..~
" present applicant is more of a frontman for TDFL znd that what B
really appears to have promptu this applicotion are the direct
interests of TDFL, Trat this is the case can be seen from
paragraphs 3 and b.of that affidavit, I will reproduce '
then here for ease reference,

~ ’ Lo ]

"3, Somotime ago C.LICO TEXPILE INDUSTRIES LIMITED (DALICO) .
exeéuted a Debanture, dated 26 Deﬁggéure, dated 20 December
1985 TO TANZiNLi DEVELOPMENT FINMNCE COMPANY LTD (TDFL) ... ...
under which C:LICO as benefial owner CHARGED, inter alia
its Lease (registered on 19 June, 1960 as Title Number 15056

. under Folio Number 9074, serial Number 47(60) (the "pr0perty")
with a first Spolflc charge as s»curlty for the pajment of

. monles due from ChLICO to TD:L.

o -

4e By a Deed of Apptintment of Recelver & Manager Jated ? April,
1992, TDFL appointed ne to be their Receiver & Manager of all
prcperties and assets vhatsocver charged under the

CALICO Debenture, ., |

So although not directly a party TDFL is a constractive party to

the proceedin_s because thc powers the receiver mang ger exercise

are those of TDFL in the manpgement of CALICO which no longer can act

~

>2/.




through its own priﬁcipal officerss To that eitent; the afféifs . N .
of CALICO are inextricably interwoven with those of TDFL, - . ... =~
The interesbs of CalICO are now merged with those af TOFIa -+ © -+

- To that extent Mrs. Ngalomba has an interest in the affairs of .
CALICO as well, Her attestation of Mr, Meono's affidavit has
consequehtly contravened the provisionsAof section 7 of the

' Notaries Public and Commissicners for Oaths Ordinances In this
connection I find as useful reference the decision of this Court,
Onyiukey Jey in the case of The Project Planning Consult.nts

(Tanzanla) Ve Tamzenia hudit Corporztion 1974 IRT ne 10 where it was
held, inter aliaj ‘ ’

' The purpose of this section (Scction 7 of Cape 12)
is. to ensurc the 1ndepundvnce of’ a Commissioner for Oaths as
an_offlcsr of Court and to aVuld any. possible clash of 5&_;;;f

interest in  the Jlscharge of hlS duties as a Comm1551oner for -

Oathse The hlstory of Commlsoloncrs for Oaths is glven a
Page 417 in Volume I of the Dicticnary of English Law by L

'Barl Jewitt, According to his book, Masters extraordlnary in

Chancery acted in very early times as Comm1551onurs to admlnlster :
Oaths to persons makln& affidavits before them concernlng ‘
)ChanCery bults and Judges of the Common Law Courts were authorlsed
" under statute by Commission to empower persons to ‘take aff1dav1ts
for a fee concerning Common Law actionss . The Comm1551onersfor
Oaths Act 1889wn1ch amends and consolidates twenty-four - ' _
enactments on the subject, enacts 8,1 that the Lord Chahcellor,'
. may‘ from tlme tc tlme, by Commlsslon 51gned by him to app01n¢
practising solicitors ox othgr fit and proper persons 'to. be ‘;-'
Commissiocners for Oaths with power, in IEngland or elsewhere{
to'édﬁinister vath (sic) or take any affidavit for the . .
purposes of-any Court in England but it is provided that d.
Commissioner\may not act in any procecding in which he is '
solicitor to any of the parties to the proceeding or in which -
he is ihterestéd. This latter provision has been reproduced"b
in s 7 of our Notaries Public and Commissioner (sic) fora .

Oaths Ordlnance...',

L a
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In the. view of tie foregoing I will strike out the affidavit
in support of the present application as not been (sic) |
properly sworn. Order XIIII Rule 2 requifes every
Chamber Application to be supported by an affidavits . Since 7.
there is no affidavit supporting this applicution, I will strike

out the application alsol"

Prof. Gondwe has contended that if it is held that the attestetlon
is fat 1ly irregulzr, the affidavit be found to be in order because

Parliament dlrectes saqctloq aaalnst commissioners for acaths andpnot

against the 1nstrumtntu they exccute. In my v1ew that argument iB
untenable nor are the examples he gave of any assmstanCe.
If the Leglslature thoughb that provisions 51m11ar to those that
apply to an unstamged document were to apply to 1rregu1 ly attested
aff1oav1ts, nothing would have’ stopped it from saylng so. slhééf A
the words employed in section 7 of the Notarles Public and Comm1551oners

for Qaths Ordinance are unambiguous ‘this Court 1s ‘ot - o

entitled to introduce'a foreign meaning to thqt statute for 1n ‘,

doing so the 1ntent10n of Parliament will be rendured absurde -

Hence the affidavit in question is fatally defcctlve and nothlng
con be done that will save it,

-
T Prof. Gondwe has hersued another line of arguments He contond&
that if the affidavit supporting the application'is found to be -
defectivey it can be cured by filing another affidavit contalnlng‘
the same fucts, whlch, in fact he did without leave of court, He has
cited Jashbhai C. Patel Ve Be D, Joshi (1950 = 51) Vol, XVII ~ XVIII
Ese Ao Cu b 42, a case that orlglnutcd from tne Supreme Court of- 2y
) Kenya, for the propesition that a party may be allowed to substltute, v'

a properly drawn instrument for one that is defectivee But, surely

the substltutlon of a property drawn instrument for a defcctlve

one is not. the same as substltutlnb a properly attested affliav1t .

_with one that is défectives - The reason for this pr03051t10n is not .

for to fetch, because an affidavit is the evidence on whlch an w',f;}Lgh
appllcatlon is founie This means, then, that. throughout the llfe Qf':“‘“
frof these proceei ngs there was no aff1dav1t that supports
app11Catlon until tne appllcant attempted to 1ntroduce fresh
'ev1dence to beath llfe 1nto a nothings
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for an application is in order only if it is hupported b& én"
‘affidavit, . Slncp, thcrefurc, the affidavit supporting the ,-;~i“.
application was faotally defective when these proceeiings f i

. were inétitute'i, l was 1nvall:i ab un.t:Lo' notm.ng could be Athe- apppli-~

done to it that ‘could save ite o _ " . cation

L : v

Whet is also unusual is the manner the applicant introduced"b

another affidavit into the recerd without leave of court, To §ay'fh’

the least that was very irregulars Every practlslng lawyer w1ll.
know thut an affldav1t is evidence, It cannot be 1htroduced at ‘
a tlme when the tri.l of the appllcatlon was'é e To act as. the
appllcant dld is akin to allow1ng a plalntlff to adduce oral‘
-evidence after the close: of the defence in substltutlon for
evidence that he will discover cannot prove ‘his case, ‘What, therefore,:
is entltled the SELOND AFFIDAVIT! of Mr, Mkono was 1rregularly

-+ introduced into the record of proceelingse In that 01rcumstance 1tv

N has no eviad entlal value and I now order that it be expunged from_
. the record of proceedlngs. It is upon the ereg01ng reasons that
I would holJ that the application is totally 1nv alid ab 1n1tlo..

Another- attack on mhe validity of the appllcutlon is in the

defence conttntlon that the ap)llCutlon in relatlon to the second and

thlrd reliefs is tlme-barred. ThlS obgectlon is not one of thoscl 2
that were raised in the count>r affidevite t has been ralsed 1n terns
of section 3(1) of the Law of leltﬁtlon nct, 1971, which :

:prov1les thht.-

,'“ct and'whlch is instituted after the ‘period of'_

711m1tut10n prescrlbed therefor opp051te thcreto

in the eéwnd oalumn, shall be dlsmlsscd whethcr
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Since the applicution was filed on 29th January, 1998, the:efore,i
the second prayer in the chamber summons came five months and seven} v
duys after the date the cause of action arose, which is'well beyoﬁd
the time allowed by law, pamely, sixty dayse .That the thlrd prayerg_
was made some twenty seven yeurs, six months and thlrteen<ﬁays from;f.,;
the date the causec of action arose, So that the alleged 1nact10n
lasted for twenty seven odd years, but the law allows only six months.

Leurned comsel for the qppllcunt has different views. on llmltatlon.v
He contends that the argument concerning llmltatlon is completcly

_drrelevant, 1he applicant, as pointed out, is seeklng to retrlever';'

e

Calico's title deed from the first respondent and to have certaln
meriorials in the land register removed or, as the case may -be

be deleted. That is to say, pending the said remmycieanl delltioﬁg,
the wrongs perpertrated by.the respondents w1ll continue unabated.:,
In further difference with the rosgondents Prof, Gondwe argues that

sectlon 7 of the Law of leltatlon uct, prov1ues that " where tnere

with TDFL'S resoolved to put Calico under rectlvershlp in a. bld
to . realise its interests under tho debanture. That was put 1nto ffect
when, on 7th Aprii _1992, Mra N, BEo Mkono was app01nted recelver and

thet 1nterfered w1th TDFL} S 1ghts over CullCO.S property

Nothlng adverse to TDFL!S rlbhts took place untll 18th August,
1997, when a 0ave~t was reélstered by the - second. responient.
- The caveat checked the executlﬁn of the’ de0151on of Mr, Mkono'
as reogiver and manager to sell Callco's assetsAto unable hlmyl

realise the mortgage in favour of TDFIu The reglstratlon 1:

of the caveat is ont action whlcn 1 do find not to be contlnuouso AR

If,. thercfore, the reglstratlon cf the caveat be an actlonable wrong,
it is not a continuois one, In that’ clrcumstanCL I would SN
uphold the contention by learned defence counsel that the prlod f N .

llmltetloa to .1nst1tute procetdlngs to have the caveat removed
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or deleted f?om the land register began to run on 18thlﬂﬁguéf;»3997;
On the same parity of reasoning the contention thot thé period. .-

for limitation in respect of the third pruyer begon to‘accrUe;n:”
on the date alleged by the respondents, that is to say, on theJ.

7th of July, 1970, is rejected, It is my judgment that both praye;s
are governed by the same circumstmnces as regards limitations ku
Consequently, were it thot the application was ‘potent in other

.~

respects, the third prayer would have been in times . . - . . ¢

\ In ypt an>ther objection the respondents are contendlng thgt
Mr, Mkono has no rlght to be heard cu behalf of Calico, It 1s :

submitted on thclr behalf that the eptire purpose of thls appllcatlon

is to unable Nimrod Elirchemah Mkono, as a rece1VLr and manger

of Calico Textile Industries Limited, to sell the land regigtered imo

v

the name of Calico Industries Limited  under. C.T, 150564 They arguef'“'"
that 'Mre Mkono can not be strugg ling to remove caveats. from tﬁe
aforesaid title, praying for the title. £o be released to hlm'the*
sell the land regi stered under the title for the beneflt of

Calico Textile Industrles Limited, To wind up thelr uubm1551ons

on this point -they pose this questions for wnom, then, is’
Mr, Mkono acting in filing ‘this appllcutlon? To learned defence‘
counse 1, apart from naiing the ﬂupllCunt, Mr.‘Mkono s affldav1t
g1v;s no indication thgt he is in any way actlng for Culloo,
and it does not reveal how the prayers made in thevchamber sumﬁoné;
can be of any'uée‘toﬂCalicd. Rather, Mre Mkono is actlng for hls:
purported principal;'the Tanzania Development Finance. lelted.
So fhey observe thub to indicate Calico Textlle Inlustrles
Limited as a party to this appliceation is ernoneous both 1n law
as well as in fct. -

I have given due cunsideration, as indeed I have tg,:fd.iﬂéwl
argument that this applicatiocn cannot be prosecuted by Mr, MkoﬂoT»k‘

on behalf of Calico presumably because he has not been 1nstructéd

by the appllcanu comnpanys, - Tn my v1ew, and as Prof. Gondwe cor

. well as in fact, It is the attack on Mr, Mkono's rlght as’ recelve

and menager to maintain these proceedings whi ch 1s eraneous.
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Because once Mr, lMkono was appointed receiver and manager to enforce
TDFL's rights under the debanture he abt once was clothed with power
t> do what Calico and TDFL agreed to in csse Calico defaulted’ S
to repay the loan thazt is evidenced by the debanture, I am therefore
is total agreement with learned counscl for the applicant that
condition 6(1) of the TDFL debanture empowered the applicant to teke

possesaion ofycollect and get in all or any part of the property r
belonglng to Calico that was mortgaged by Calico as securlty for th
loan that TDFL advanced to Calico, Gondltlon 5 of the Jebgnture

empowers the holder, TDFL; to appoint & recelver aftef ....fj the pr1nc1pal

moneyg hcreby secured have become 1mmed1ate1y payablc... ?‘-”

agreement. The openlng part of condltlon 6 declares that the
. recciver is the agcnt of the borrower company and thut L

: e P
any general power conferred on him by law - '

(1) to take possession ofy collect and gét in all o
any part of the mortgaged premises and for that
purpose to take proceedings in the name of the
compdny or ctherwise as may seém expedient,” :fj n"w~2

This objection would fail, | Wk

the contentlon that the third respondent is wrongly 301ned.}
They rely on Section 10(1)(e) of the National Bank of Commercé i
(Reorganlzatlon and Vestlng of Assets and L1a0111t1es) Act No‘

23 of 199? whlch rpqu as follows.-

"lO - (l) Consequent upon the split of the formerﬁﬁahknihfb'th
Company, the NMB and the Corporatlon, all assets-apéfthé.
liabilities relating to bamking business, to whlchiih
former bank was entitled or subject, 1mmed1ately
before the vesting date, with effect from the 1st day
of October, 1997 by vitue of this sectlon and wlthout

further assurance =
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 (m)eee
(b)eee
(clees
(Deee

(e) in respect of non-bunking, assets ancd liabilities and all

other assets and liabilties and buslness of the former-;l:i
bank not transferred and vested by paragrdph (a)(b)(c),"Fx.
or (d) of the this subsection, be trgnsferred.and'veéti

in in the Corporation.

It is sulmitted that thc equitable mortgags glven to the Natlonal
Benk of Commerce by Ca lico Textile In:lustrlas L:Lmlted was a banklng o
asset and for that reason, the same was not vested in the NBC: Holdlng :
Corporations It is contunded that the appllcunt‘h“s failed to
traverse the averment that there is a misjoinder of the third ;p

.

respondent, - A specific prayer is therefore belng made that the thlrd
respondent be struck out of the application and costs thercof be B

~awarded to it,.

Again in digference with the respondent's learned counsel, _
learned counsel for the applicunt contends that as regards 301n¢er':'”’
of the third respondeht, section 10(1)(a) and (b) of the Natioi&l
.Bank of Commerce (Reéorganisation and Vesting of Assets and Llablllties)
Act, 1997 (. NBC Act), provides for transfer of assets from -
Mspecified branches' of the defunct N3BC to one of the three now;?i”?
entitiess The NBC Debanture dated 26th July, 1977, which appearé‘
as Annexure "MC 2" to the first rgspondent's counter affidavit . ..
does not proclalm the branch to which it was 1ssued by CnLICO. SRR
As such, it is caught by section 10(1)(e) of the NBC act, and could
only vest in the NBGC ‘Hold ding Corporationes It is therefore submlttod
that the respondent’s sutmission in this connectlon lacks - | Lo
basis both in fact and lew,

o
[

Nou,llthc Natlon 1 Bunk was re-organized, three new thengxn.

. o

institutions were established to take over all its functions, I
assets and liabilities, The three institutions so established were

the National Bank of Comrnece (1997) Ltd, the National Microfinance
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' Bank and the NBC Holding Corporatione Sectlon 10 of the Natlonal ::Q_f: >

- Bank ef Commerce ( Reorganization and 6est1nb of aAssets and ‘ ‘ |
‘Liabllltlus) Act, Nc, 23 of 1997 makes provision for the vesting.
of the assets and liabilities of the former NBC into the new _
institutionse The relevant part of section lO is subscction (l)(a)(b)
and (e)s Tt provides thatie

a(1) Consequent upon the split of the former bank inot the

. company, the NMB and the Corporationy all the assets ;
and the liabilities rela£ing to the banking business, -~
to whlch the former bank was cntitled or subject, 1mmed1ately
before the vesting date shall, with effect.from th: '
lst day of October, 1997, by virtue of this scctlon arid

without further assurance - “i51a*ﬁ‘f

co (a) in respect of the banking business in the specified*
' _ branches constituting the. Company, be transferred’
. to and be vested in the Compdny;

(b) in respoct of the banking business in the spaéifiéd}“
P ‘ branches constituting the NBC, be transferred to and '
. be vested in the NMB;

(c)ooo.
(Dees , oo
(e) in respect of non-banking assets and liabilities and all .
other assets, liabilities and business of the former ;;’ h
 bank not transterred and vested by paragraph (a)§
. (b) 4 (cj or (d) of this subsection, be transferred to

and be vested in the Corporationg" A e

The "Company" in section 10 is reference to NBC (1997) Ltc,

According to Prof, Gondwe the sccond respondent was made
‘a party to these proceedings because the NBC debanture under
>vr§view does not proclaim the branch to which it was issued by
. Calicos By implication he is arguing that although thc debanture is a
;; banklng asset, it should be held to have been traqsferrbd to the ‘C
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