
IN THE HIGH COURT OF TANZANIA

AT PAR ES SALAAM
CRIMINAL APPEAL NO. 104 OF 1995

(ORIGINAL CRIMINAL CASE NO. 874 OF 1990 )
(Before: IFUNYA ESQ., DISTRICT MAGISTRATE)

KHAMIS ABDALLAH............................APPELLANT
VERSUS

THE UNITED REPUBLIC ......................RESPONDENT

R U L I N G

KALEGEYA. PRM

Khamis Abdallah was charged for Robbery with violence c\s 
285 and 286 of the Penal Code and sentenced t.o 30 yearn 
imprisonment on 17\9\91. Dissatisfied with the conviction and 
sentence he appealed to the High Court. When the Appeal came for 
hearing, Miss Munisi for Respondent\Republic raised a preliminary 
objection that it was incompetent as it had been filed out of 
time. Tliis ruling has to decide on this.

Miss Munisi for Respondent vigorously contended that the 
appeal is incompetent as it is hopelessly out of time; that 
although Khamis was convicted on 17\9\91 he kept silent till 1995 
when he applied for a copy of judgement, and finally that he did 
all this notwithstanding the fact that he was explained by the 
Court of his rights to appeal as indicated on the certified copy 
of judgement. In response Mr. Khamis Abdallah simply said that 
he appealed within time as he did express his intention to appeal 
upon conviction and to prison oficials but that he got a copy of 
judgement in 1995. .

Indeed this is an unfortunate incident on the side of Khamis 
Abdallah. The record shows that his rights of Appeal were 
explained to him upon conviction and sentence but does not show 
that he expressed his intention to appeal then. Of course a mere 
writing of "Rights of Appeal explained" by the Court is far away 
from proving that the mandatory requirements of S. 359 CPA (which 
require the Court to rnandatority explain to the convict the time 
within which to lodge notice and petition of Appeal) were 
complied with and seems to be commonly a matter of routine, but 
in the absence of any evidence to the contrary we have to take 
it that those rights were duly explained.
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r ,nnoai fD be competent a notice
Under S. 361 of th« CP*, f.or an jip|  ' of delivery of judgement 
should have been filed with n 1 45ydays provided days taken to
and the petition of excluded in the computation of theprocure copy of judgement are exci cauge can permlt the
period and also p r o v i d e d  the court for g 
same to be filed out of time.

Tn the present case the Petiti9°n9°f *P ^ p y  oTTu^gement w L
the conviction waJ_en^ , ®  petition was filed on 6\6\95. It
received on 26.5.95 while ,, ' s given nor when a copy of
is silent on when the N°tice w a s ^ g r ^ t i c e  is for prison
judgment was applied f • when Notice of Appeal wasOfficers to indicate a l s o  the date wn ^  .fc is suvpv}B^ g

Petition was filed in time if we Qf copy of Judgement
alTd m°in°gf o T ^ i ^ ^ T  However ,
dealing 'w'ith1 a^^sec'tion I T l h s  old’CPC which was in pari materia 
S u h  the present S. 361 CPA

„rtl,irorl is •• total. A partial"The compliance required 1. .. ^  Appeal in time
compliance as by time or vice versa

E r lr i
;s,rs,on the other hand can we say that the _*pp to ac(.
good cause for non-compliance so as to pro P
under the proviso to S. Jbi ot'A.

As e a r n e r  indicated this is an
the Appellant. I concede that he is a Reason at all for not
stage in his arguments did he^assui y ^  did give notice
complying with s. 3“  a.p®rt f/°to officials which 1 have
of Appeal upon conviction an „;RW n f the fact that he hasrejected as not being true In view of^the ^  ^  wh
assigned no cause at all f i n under the proviso to S.to consider using the C o u r t s ’ discretion under u. P 
361 CPA. Again s e e k i n g  assistance of Jamal s cas 
this is the legal stand on such matter,

»ThP nroviso .....  however provides that the
H^gh Court liiay, for good

tIke S ^ y dthe
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prospective appellant. When the Court has 
exercised this power in favour of an Appellant 
or prospective Appellant it would then proceed 
to entertain it (consider or deal with’it). . . .
This power to admit an appeal cannot be 
exercised unless good cause is shown. The good 
cause has invariably to be shown by the Appellant
or prospective Appellant. He initiates the.
pr ocoedinq by moviny or app I ying to....the Court
to exercise its powers under the proviso ....
(emphasis mine).

In this case the Appellant is yet to apply to the Court to use 
its discretion. Of course regard being had to the gravity of the 
offence with which he is charged and sentence passed against him, 
(but without, speaking for the Court, which may lie called upon to 
decide) an application properly filed may possibly find basis for 
consideration, but till that is done this incompetent appeal 
can't remain in the registry and it is struck out accordingly.

Preliminary objection upheld.

SGD; (L. B. Kalegeya)
PRM WITH EXTENDED .JURISDICTION

Delivered in the presence of Hr. Khamis Abda.llah and Mr. Chiwiwo, 
State Attorney for Respondent today the 15th May, 1996.

(L. B. Kalegeya)
15th May, 1996 PRM WITH EXTENDED JURTSDTrTTON


