TN THE HIGH COURT OF TANZANIA
AT _DAR_ES SALAAM
(rc) CrviL APPEAT, NO.24/1996
(FROM CIVTI, APPEAL NO.13/94 OF RUFIJT DISTRICT
“COURT AND ORIGINAL CIVIL CASE RO.5/94
’ OF TRWIRIRT PRIMARY COURT)
MALTK1 SATPI MPENDU ... .. APPELLANT
Vs,

ATHUMAN SATID MPERDU.... RESPONDENT

JUDGMENT
KALRGEYA, J:

Having lost in both courts belww(}n the Tkwiriri Primary
Court and Rufiji PRistrict court) Maliki Saidi Mpendu, appellant,
tried his luck with this court. His unsuccessful suit and
subsequent appeal are based on a claim for vacant possession of a
house which belonged to his deceaged father, and allegedly bought
by him in 1974 with the consent of all the 8 surviving children
{including himself) and 2 widows (including his mother). The
centre of dispute seemg to be a narrow one, for, both parties Aare
agreed that after their father's death a general consensus was
reached by all the heneficiaries that the house in question
should be disposed off and have its proceedings defray debts left
behind by the deceased and which included unpaid dowry of shs.100
for one of tha widows. The controversy is centrad on who bought

the said house - whether it was Maliki Saidi Mpendu (Appellant)



2
or Athuman Said Mpendu (Respondent), who are brothers. Both
courts below consistently held for the Respondent. The matter
revolves around the‘fredjbiljty of wirnésxes who are all clan
membetrs.,

On appeal to Lhis court and after reassignment to me, Mr
Msitrikali holding brief for Capt. Sanze argued for the Respondent
while Mauybo holding brief for Mr Magesacontinued submission's
already commenced by the latter bafore my brother, Kaji, J {to
whom the matter was originally assigned before going on transfer)
for the Appellant. The Appellants' arguments which were strongly
resisted by the Respondent, among others, have it that the first
appellate courlt erred in holding that the <laims over the suit
premises were time barred and also for failure Lo evaluate the
evidence.

Unfortunately, the above not withstanding, regard bheing had
to the defect apparant on the primary court record the merits and
demerits can hot be discussed at all hy this court, The trial
court violated Rule 3 of the Magistrate's courts (Primary Courts)
(Judgment of Court) Rules, 1987 (GN 2 of 1984). This defect
escaped the attention of the 1st appellate court; the learned
counsel, and even this court when the appeal was being heard.

Had it been discovered earlier, great energy and time put into
this matter would have been saved let alone having it

expeditiously disposed of.
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The typed Proceedings of tpha trial court show that After the
close of the case for the defence the tri

Al magistrate Proceeded
to sum up the evidence tq the ASSe8s50rs  and clearly entitles what
he dia,

"Mwongozo kRwa washauri® .

Thig BUM-up covers four fun typed Pages of {11 ScApes sjiza
bapar, after which, the ASBeRsors gave their opinion individually
tq/nugh reaching a concurrent finding, There afterp lthe
MAYistrale composed Judgement

SUDPOTLing the view reached by the

Assesasors hence the throwing out of the bresent

Appel]anfs
claims,

What the tyija court followaid Was the re igning Procedure

2 of 1983,

before the Coming inteo force of gpN No.

Thereafter the

Procedure changeq completely, What the 1aw currently is,

for
the benefit of the trjaj court

and al]
note,

those who may care to
©an best he put hy qQuoting Rule 3

in fuly,
is MAandatory,

The saing rule,
which

bProvides ag follows:

"3 {1) Where in any Proceedings tphe court

has heard all the evidence Or matterg

Pertaining tq the issue (4 be datermined by
t.he court,,

the magistrate shalil Proceed top
consult with the AS8sAassoy Present | with the
view of rYeaching a dectision of the court.

(2) 1f all the members of the court Adree pnp
one decisionp the magistrate shal)

bBroceed top
record the dec

ision or Judgement 0f the court
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which shall he signed by al] the memberg,

(3)For the Aavoidance of doulbt A MAYIsStrat e

shall not, in lien of or ipn addition ta, the

consultations referred to in sub rule (1) of

this rule, pe entitled to sium up to the other

membars of he court",

Thig being an incurable ir:egularity the broceedings,
judgment and ordersg of tha two lower courts cannot be
Allowad to stand ag they are 34 nmillity, They are go
declared.  The matter {o be heard afrash before another
magistrate ang Another set of Assessors. Ag the defectg

were occasioned by the court no order jo made as to costs,

Ii.B. Kalegeya

JUDGE.

Delivered on..\/ 2\\1&}48



