
TN THE HIGH COURT OF TANZANIA 

AT PAR ES S A L A A M  

(PC) C t V T L  A P P E A L  NO. 7.4/1 996 

(FROM ClVTT. A P P E A L  NO. 13/94 OF RUFIJT D I S T R I C T  

C O U R T  AND O R I G I N A L  C I V T L  CASE N O , 5/94 

OF IKWIRIRI P R I M A R Y  COURT)

MAI.TK7 SATDI M P E N D U  .....  A P P E L L A N T

VS.

A T H U M A N  SA I D  MPENDU.... R E S P O N D E N T

J U D G M E N T

K ALRGEYA, J:

H a v i n g  lost in both courts below(jiri the I k wiriri P r i m a r y  

Court; and Ru f i j i  D i s t r i c t  court) M a l i k i  Saidi Mpendu, appellant, 

t ried his luck w i t h  this court. His u n s u c c e s s f u l  suit and 

s u b s e q u e n t  appeal are b a sed on a c l a i m  for vacant p o s s e s s i o n  of a 

h ouse w h i c h  b e l o n g e d  to his d e c e a s e d  father, and a l l e g e d l y  bought 

by h i m  in 1.974 wi t h  the c o n s e n t  of all the B s u r v i v i n g  c h i l d r e n  

( i n c l u d i n g  him s e l f )  and 2 w i d o w s (inclu d i n g  his mother). The 

c e n t r e  of d i s p u t e  seems to be a n a r r o w  one, for, both p a r t i e s  are 

a g r e e d  that after their father's death a g e n eral c o n s e n s u s  was 

re a c h e d  by all the b e n e f i c i a r i e s  that the h o use in q u e s t i o n  

should be d i s p o s e d  off and have its p r o c e e d i n g s  d e f r a y  debts left 

beh i n d  by the d e c e a s e d  and w h i c h  i n cluded un p a i d  d o w r y  of s h s .100 

for one of the widows. The c o n t r o v e r s y  is centred on who bought 

the said h o use - w h e t h e r  it was Maliki Saidi M p e n d u  (Appellant)



or A t h u m a n  S a i d  M p e n d u  ( R e s p o n d e n t ) ,  w h o  are bro t h e r s .  B o t h  

c o u r t s  b e l o w  c o n s i s t e n t l y  held for the R e s p o n d e n t .  The m a t t e r  

r e v o l v e s  a r o u n d  the c r e d i b i l i t y  of w i t n e s s e s  w h o  are all cl a n  

me m bers.

On appeal to this court and af t e r  r e a s s i g n m e n t  to me, Mr 

M s i r i k a l i  h o l d i n g  br ief for Capt:. Satr/e a r g u e d  for the R e s p o n d e n t  

w h i l e  Mauj/go h o l d i n g  b r i e f  for Mr Mages* c o n t i n u e d  s u b m i s s i o n ' s  

a l r e a d y  c o m m e n c e d  by the latter b e f o r e  my b r o t h e r ,  Kaji, *7 (to 

w h o m  the m a t t e r  w a s  o r i g i n a l l y  a s s i g n e d  b e f o r e  g o i n g  on t r a nsfer) 

for the A p p e l l a n t ,  The A p p e l l a n t s '  a r g u m e n t s  w h i c h  w e r e  s t r o n g l y  

r e s i s t e d  b y  the R e s p o n d e n t ,  a m o n g  o t h ers, h a v e  it that the first 

a p p e l l a t e  c o u r t  err e d  i ri h o l d i n g  I hat t lie c l a i m s  o v e r  the suit 

p r e m i s e s  w e r e  t i m e  b a r r e d  and also for f a i lure to e v a l u a t e  the 

e v i d e n c e .

U n f o r t u n a t e l y ,  the a b o v e  not w i t h s t a n d i n g ,  rega r d  b e i n g  had 

to the d e f e c t  a p p a r e n t  on the p r i m a r y  court: r e c o r d  the m e r i t s  and 

d e m e r i t s  can not be d i s c u s s e d  at all by this court. The trial 

court v i o l a t e d  R u l e  3 of the M a g i s t r a t e’s c o u r t s  ( P r i m a r y  C o u r t s )  

(Judgment of C o u r t )  Rules, 1987 (ON 2 of 1984). T h i s  defect 

e s c a p e d  the a t t e n t i o n  of the 1st a p p e l l a t e  court; the l e a rned 

c o u n s e l ,  and e v e n  this court w h e n  the appeal w a s  b e i n g  heard.

Had it b e e n  d i s c o v e r e d  e a r l i e r ,  great e n e r g y  and time put: into 

this m a t t e r  w o u l d  have been saved let alone h a v i n g  it 

e x p e d i t i o u s l y  d i s p o s e d  of.
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