THOTHE UTISH cnurT oF THRNTANTA
AT DAR RS CALAAM
(PCY CTVTT, APPRATL HO . "% OF 1990
(Fyom 1he decision of {he rshrict Comt of Kinondond
at. Kinondoni in Civi) Abpeal No. 14 “f 1990 and
Griginal Civil Case No. 1 of 1990 of Magomeni

Primarv Conrt )y

SELEMANT RAKART ... ... . S, CLARRELLANT
VERSUS
FELISTA WRLMANT .. wev oo JRESPONDENT

RUL T HG

KALEGREYA . 7.

The Respondant , Selemani Rakari, who wias Lhe plaintiff in
Magomani p, imary Court (ivi Caske No, 1 of 199n steeasfully sned
Lhe present Abblicanl . Felisla Herman fhe wae the dafendant ).
Falista avbealed 1o ) he Nistrict Contt which Aawarded him partinal
Success by declaring her | he owner of the viere of 1and she wag
oceupying which formed bBart of tha land, 1thae stbject matter of
the cont roversy. This Lima | he brasenl Roespondent Selomani,
conld not stomach thio autcome hence hisg Apvpeal to this conrt .
This comrt hald 1 hat he District Comt erred in interfear ing
wilth the cound Judgement of thn Lrimary coutt o which judgement
Was rastored. Folista i now AdAIN Al the door of his oy
braving for leave to Apbesal 1o tha comt of Avveal to assail that

finding.

When tha mal tar cama up for hearing neithaer barby appaearad,
However, having carefin ly yone through the record and cli.q(:nvering
in the brocess . one glaring error commitied by the primary conrt
T founad it broper to proceed with (e Avplication in order te
gAave time and costs of the barlies (4. 3% of e Magist rateg
Court Act | No. 2 of 1984) hence {he Dresent roting,

1



Under GN No. 2 af 1988 (The Magistrate's Court (Primary

Courts) Jdudaement of Comt) Rules, 1987, Rule, 3, slates,

"I(1) where in any proceedings the coutrlt has heard all the
avidence or matters pertaining o the igsne o he
determined hy the court, the Hagistrate shall proceed to
consnlt with rhe ascessor vresoant, with the view of
reaching a decigzion of tha Conrt '

(2) 7f all the members of the comrd agrea on one decision,
the magistrate shall proceed to record the dacigsion or
Judgement of the comt which shall he signed by al)
the meambers,

!
!

(3 For the avoidance of donbt a Magintrate shall nol, in
Pion ol or in addition to thn conrultalions relarred
to in sub rnle (1) of this rule, be enlitled to sum up
to The other members of the court” (emphasis mine).

Tn the present case, the vrimaty com !l record shows Fhal {he
Above rlae was violaled, The Defondan! elosed her case on 22\2\90
when the matter was adjourned for indgemant on 10\4\90. On
TONANGN tha court proceedings (in part) run as tunidar,

"Hukanmen "
NDaawa: 1a Xishamha
(there follows a summary of the evidence as given hy
various witnesses of bolh sides and a ¢all upon Asgassors
to give unhiased opinion. What follows immediately

thereafter is as under).

Maoni va Wasshaur i

Hakimn: Maoni va Washanri nimevannga mkono kwani ushahidi
wa mlai ni mzito kuliko wa miaiwa.

Hivyo daawa Vimethibitigha wdai ameshindwa madai yake,

Sgn: M. Guunbo - Hakimn

10\4\90
Amri: Gharama zote za dai hili alipe mdaiwa. Rufaa
sikn 30 kuvanzia leo.

Soan: L L. Hakimuon™,



From tho abhove T am of the congiderad oviniaon 1that Lhere are two
points of Taw which chonld he certitiod Lo The Comt of Abvpenl
for consideral ion. and these ate aq (o] Tows: ..

(a) whalther The violalion of Fuale 3 of GH Nao. 2 of 1988 by
stumming np 1o the assessors and recording their opinions do nol
rendar a1l the proceedings and ensning indgement a nnllity, which
if answorad in'.tl:é posilive wonld affect bath proceadings and
judgement s of the District Coort and this Conrd

{H) whelher in the Dregent caxe, The lwo sentences antitlad
"Hukumn" can Teaally hefit the titla, "indgement of {he
counrt. . " This is so hocause therte ic uo evaluation of the
evidence and points of determinal ion el alone Lhe (act thal 1he

"

"two Tines" Hokomt was signed only by fhe Hagistrale,

Tn the pramises the two points are certifind accordingly.,

(L. R. Kaleueva)

JUDGE
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