IN THi# HIGH CCURT OF TANZANIA
MISC., CIVIL APPLICATION‘1OT/99
ADAM TTALAZYO ISSA.eseeee ATPLICANT
VERSUS
SERVICES COMPUTHR INDUSTRIES LTD..RESPONDENT
" RULING:.

~RULIN G
MARINTO, Js

This is a chamber summons filed by one Adamu Italazyo Issa under
Section 40 A (4) (5) and 41 of the Security of Imployment Act, Cap.574
as amended by Act No, 1/1975, Order XTI of the Civil Procedure Code,
1966 for the following orders:

(a) That this court may enforce the decision made o
273.7999 by the Minister for Iabour as a decree
of this court to have the applicant be reinstated
in his former employment with the respondent with
full wages and fringe benefits from 1st August, 1996

to the date the decree ig fully satisfied,

{b) In the event the respondent fails or refuses to comply
with the order of Specific performance, the couxrt may
be pleased to order that the respondent pay severance
allowance, thrce months salary in lieu of notice,
Statutory compensation; twelve month's salary and

damages to tihe applicant,
(c) Interest at 31% per ammum effective 1st September, 1996,
(a) finy other relief that the court may deem fit to grant,

This Chamber Summons ig supperted by an affidavit of the applicant,
who deponed in his 1st paragraph of the affidavit that he had been in
the service of the respondent since 7/4/1986 to 31/7/96 when his services
were terminated. He is an engineer by profession., That he was
dissatisfied with the termination so he reffered the dispute to the
concilliation Board under the provisions of the Security of FEaployment
Act, Cap 574 and the said concilliation Board after hearing the
reference, the Board ordered that he should he reinstated, On a
further reference to the Miniéter, the Minister confirmed the reinstatement
order of the concilliation Board. However, the respondent did not comply
with irrespect of the notification made to him, =~ Hence the applicant

filed this chamber summons for the execution of the Ministers decision,

onoo//2“



The respondent reacted by filing a counter affidavit insisting
that he is not ready to recinstate the applicant and if need be, he
would opt, for paying him his statutory cllowance and one years szlary
as per section 404(4)(5) of the Security of Imployment hct, 1966 as
amended by Act No, 1/1975. However, the learned counsel for the
respondent, Mr, Mcongwa filed a notice for prelininary objection on
point of law, which after the written submissions filed, I am delivering

the ruling,

The point of prelimincry objection raised on a point of law

is thates !

"That the reinstatement order made by the Minister

is unlawful and therefore incapable of execution,!

Mr, Mkongwa, learned counsel subnitted that the Minister's
decision was a confirmation of the order of the BGonciliation Board
to reinstate the respondent/applicant and that both decisions were
mode under the provisione of the Security of Taployment iact, 1966
Section 40A as amended by lict No. 1 of 1975, ILabour ILaws (Miscellanious
Amendment. Section 404 is the enabling section of the law for the
Concilliation Board or the Minister to order re-~instatement or re enga-~
gement, Conditions are set in Section 40:{13(a) to (f) Subsection (a)
is the relevant point in the issue before this court., The law provides
that when a termination or dismissal has been refered to Board, the

Board may, if is satisfied -

(d) That the eaployee has nol accepted any statutory
compesetion to which 1. . _ .. L '
he may be entitled under this Act, -
Oxder the employer to rei.state or re-engage
the employee.”
Thus an employee who 1s entitled/%ginstatemént is the
gne who has not accepted any statutory compensation
to which he may be entitled to under the security of
Employment Act, 1996 and the statutory compensation is
defined by section 35 of the Security of Employment Act,
1996 as being an amount equal to severance allowance
due to the employee on his termination,.

The learned counsel fuxrther submitted that on

termination, of his employment on 30/7/1966 the applicant

was paid and receiveds
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(I) Three months salary in lieu of notice shs.474,375/=

(2) Severcnce allowance shs. 979,110/~

{3) Transportation of ohe and a half tons of personal
effects shs, 500,000/

(4) Transport for self and fanily = shs. 75,000/~

(5) Accwnalated leave shs, 298,182/-

(6) Return farc shs. 150,09/~

The total amount of payment was shs. 2,020,360/n.

The learned counsel for the respondent further submitted that the
Concilliction Board and the Minister's powers of Ordering the re-instatement of
the applicant had been abrogated by the applicant's decision to receive the
statutery compensation from the respondent and they were to refuse to oxder

the re-instatement of the applicant,

On the other hand, the applicant replied in his submissions that it is
true that he was paid and recelved severance allowance to the tune f
shs, 979,110/~ together with other payments as stated by the counsel for
the respondent and quoted above., However, he subnmitted that severance
allowance and statutory compensation are two different things, governed by
two different legistations, That is very true, as the scverance allowance
is governed by Severance Allowance ict, 1962 Cap. 487 while Statutory
Compensation is governed by the Security of Imployment Act, 1966, Cap.5T4
of the Laws. The appl%cgnt further and strongly subnitted that the respondent
is still liable to pay'?jnhis statutory conpensation (ie equal to severance
allowance) and twelve months wages, which one equal to shs. 1,248,000/-

and 1,920,000/~ vespectively.

There is only one important issue on the question of the preliminary
objection roised. The issue is whether the applicant wos paid statutory
compensation stated under section 404{I}(d; 30 the both the coneilliation

. precluded determining
Board and the ¥Minister are ™ . - . . .~I¥%

Tron he issue of wrongful
termination or not. Both parties agree that the applicant was paid

severance allowance, which Mr, Mkongwa submitted that it amounts to statutory
compensation under the Security of Employment ict, 1966 wnile the applicant
is contending that severance allowance is different from statutory
compensation, only thet they all have the sane formlar in calculating those
allowance and compensation. '

It is true that there are two legislations govering payments of Severance
allowance and statutory compensation, It is not only the different
legislations, but even the circumstances under which such payments are ngde
are different. The two means different from each other and there is no
mistske in calling one severance allowance and the other statutory
compensation. The money paid to the applicant was Severance allowance and
if it was ment to be statutory compensation under the Sccurity ©f Employment

Aet, 1966 that is something hidden in the ninds of the respondent which
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cannot be said to day that severance allowance means the same thing
with statutory compensation, Having said s0, I an of the opinion
that both the Goncilliaticn Board and the Minister were right in
adjudicating on the matter before them as the applicant was not paid
statutory compensation, under the Security of Iaployment Act, 1966
which they were dealing with but that the applicant was paid severance
allowance under severance Allowance Act, 1962 Cap. 487 of the Laws,

Having ruled so, I now move to the rights of each paxrty. Under :
the Security of Fployment hct, 1966 as amended by Act No, 1/1975 Section
404(5), (v) sane 14 days have ellapsed from the date when the Minister
confirmed the Order of the Concilliation Board for the re~instatement
of the applicant. The respondent have not complied with the order of
the Minister, which aet amounts to refusal to re~ingtate the applicant
into his former employment., The employer, respondent is therefore duty
Poyfﬂto pay the applicant statutory compensation under section 35 of the
Security of Employment Act, 1966 and twelve months wages at a rate of
wages to which the employee was entitled immedlately before the
termination of his employment, I really dont know the bgsis under
which the applicant was paid éeverance allowance, but I believe the
eriployer know why he paid the %Qplicant severance allowance instead of
statutory compensation, Save/@g what I have said, the preliminary
objection is disnissed and the main application is granted to the extent
stated above,

A1l other claims by the applicant that he deserves damages, interests
have no legal basis in the execution of the Miﬁisters decisione The

aprlication is therefore granted with costs to the extent stated above,

A. Ro MANTNTC,J
3/12/99
5/12/99
Coran - Manente,J
Present in person -~ For the /ipplicant
Mr, Mkongwa = For the Respondent

CCo Manumbu Mrs
Courts~ The ruling is read in the presence of the parties,
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