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The Appel l a n t  . Mohamed Said

**- —  * i:;;ctr tor har wlth
°f t h 8 .p s - 1 * - c „  o f t h e  265

years imprisonment. The AoDellant is trvina t
conviction and sentence. “ ™  aR* * n  b°th th*

Before the trial mi.rt- „

together with 5 Others with ^  AK * ” »nt

3 0 , ooo/= and o n . g a n e r a , , : r: : ; : i n7v r 1 r ’ r u; vai,,Bd ■ * s h s -

100,000/=.. all valued at. shs. 130 000./= t.t ^  ^  *

g o v e r n m e n t .  T w o  o f  t h e  * r a i S f i d B  „ „ rfi , ^ ( ™ ! nf £  

convicts have not bothered to appeal. 

in his a t tack against conviction the Appeliant charged,

"1' ™:;rsno sufficienf - —  -
2. That the trial Magistrate failed fn

. , ai led to assess and evaluate
evidence of the defence.

3. That, the Magistrate was led hv

appellant. * e v i c t i n g  the



4. T h a t  t h e  m a g i s t r a t e  h t m s e l f  in law and infact

by convicting the appellant with uncorroborated 
e v i d e n c e .

5. That the Magistrate erred in law by admitting statements

b v  a c c u s e d  w h i c h  w e r e  o b t a i n e d  b y  force".

T h e  a p p e l l a n t  w a s  r e p r e s e n t e d  b y  S a n z e  A d v o c a t e  of M a i r a  a n d  

C o m p a n y ,  Advocates., w h i l e  T m a n  A b o u d ,  S t a t e  A t t o r n e y  a p p e a r e d  for

R e p u b l _ i c \ R e s p o n d e n t ,

O n  b e h a l f  of the a p p e l l a n t ,  in f u r t h e r  e l a b o r a t i o n  of the 

g r o u n d s  of a p p e a l ,  it w a s  a r g u e d  that t h e r e  w a s  n o  e v i d e n c e  

o f f e r e d  w h i c h  l i n k e d  A p p e l l a n t  w i t h  the o f f e n c e  b e c a u s e  the t w o  

k e y  w i t n e s s e s ,  PW1 and 5, w a t c h m e n  w h o  w o r k e d  w i t h  U i e n . i  w e r e  

i n t e r e s t e d  p a r t i e s  for t h e y  w e r e  the o n e s  w h o  s o l i c i t e d  for t h e 

m a r k e t  f o r  s p a r e s  a n d  that t h e i r  e v i d e n c e  b e i n g  s u s p e c t  e v i d e n c e  

it s h o u l d  not h a v e  b e e n  r e l i e d  u p o n  b y  the c o u r t  w i t h o u t  w a r n i n g  

thfi d a n g e r  o f  d o i n g  s o  ( P a u l o  Mrirni v R ( 1 9 7 7 )  T,RT N o  

34); t h a t  t h e  c o u r t  c o n v i c t e d  h i m  on c i r c u m s t a n t i a l  e v i d e n c e  h v '

o s e r v i n g  that as the s p a r e s  s t o l e n  w e r e  of M i t s u b i s h i  v e h i c l e  a 

t y p e  he o w n e d ,  he s h o u l d  h a v e  b e e n  b e h i n d  the d e a l s  a n d  w i t h o u t  

w a r n i n g  i t s e l f  o f  the d a n g e r  nor b e i n g  c o n v i n c e d  of c o m p l a i n a n t s '  

v e r a c i t y  ( M i s w a h i l i  M u l u g a l a  v R ( 1977) r.RT No. 25): t h a t  the 

a p p e l l a n t  w a s  c o n v i c t e d  o n l y  on m e n s  r e a , w i t h o u t  a c t u s  r e u s  a, 

t h e r e  w a s  no a s p o r t a t i o n  as d e f i n e d  u n d e r  s. Z 5 # 1 5 , o f  n ,e D e n a l 

c o d e ;  t h a t  the trial c o u r t  d i d  not e v a l u a t e  t h e  e v i d e n c e  o r o d u c e d

b o t h  b y  t h e  p r o s e c u t i o n  a n d  d e f e n c e ;  t h a t  by o b s e r v i n o .  in its 
j u d g e m e n t .

"It is t h e r e f o r e  i m m a t e r i a l  for t h e  f i r s t  a c c u s e d  M o h a m e d  

s \ o  S a i d  (PW5) to d e n y  a n y  i n v o l v e m e n t  in t h i s  p l a n  as it 

w a s  the o n l y  A r a b  to a p p e a r  at the m a i n  g a t e  for 

a r r a n g e m e n t s  w h i l e  in c o m p a n y  of the 5th a c c u s e d " ,  t h e  

t r i a l  c o u r t  d i s p l a y e d  t h a t  in c o n v i c t i n g  it w a s  i n f l u e n c e d  b y  

r a c i a l i s m ,  a n d  that as t h e r e  w a s  e v i d e n c e  t h a t  b y  the t i m e  

A p p e l l a n t ' s  s t a t e m e n t  w a s  b e i n g  r e c o r d e d  h i s  leg d i s p l a y e d  i n j u r y



it. w a s  a m p l e  p r o o f  that. it. wa s  fo r c e d  out of h i m  h e n c e  in 

a d m i s s i b l e  (Tuwa m o i  v U g a n d a  (1967) EA 84). R e s p o n d i n g ,  the S t a t e  

A t t o r n e y ,  c o u n t e r e d  by s t a t i n g  tha t  the e v i d e n c e  of PW1 and 5 is 

e l a b o r a t i v e  of the w h o l e  e p i s o d e  from the p o i n t  w h e n  the a c c u s e d s  

w e r e  p r e p a r i n g  to c o m m i t  the c r i m e  to the p oint of arrest: that 

if t h e v  had b e e n  p a r t i c i p a n t s  in the c r i m e  i.e a p p r o a c h e d  

a c c u s e d s  (2nd . 4th and Pith) for a m a r k e t  of the s t o l e n  p r o p e r t y  , 

t h e y  c o u l d  not. h a v e  r e p o r t e d  the m a t t e r  to the police: that it is 

d a n g e r o u s  to the m a c h i n e r y  of j u s t i c e  to p o r t ! a y  an i n n o c e n t  

c i t i z e n  w h o  r e p o r t s  a c r i m e  as a w r o n g  doer; that the e v i d e n c e  of 

2nd.. 4th and 5th a c c u s e d s  s h o u l d  not be g i v e n  weight, as it. w a s  

not g i v e n  on o a t h  and w a s  not c o r r o b o r a t e d  as r e q u i r e d  (O m a r y  

H a s s a n  v R 2 E A O A  2 3); that t here is no q u e s t i o n  of 

circumstant. i a 1 e v i d e n c e  as the a p p e l l a n t  first c o n t a c t e d  PW1 and 

2 on the mission., sent, o t h e r  a c c u s e d s  to r e m o v e  the s p a r e s  and 

f o l l o w e d  u p  to see h o w  the m i s s i o n  was b e i n g  a c c o m p l i s h e d  as per 

h is statement, d e p o s e d  u p o n  by PW5 .

"Vi.pi jamani hawa wenzet.u w a p o ?  M s i w e  na w a s i w a s i  

h e la zenu m t a p a t a " .

T h e  l e a r n e d  S t a t e  A t t o r n e y  i n s i s t e d  that b o t h  men s  reus and a c t u s  

r eus do p l a i n l y  exist. He d i s p u t e d  any e l e m e n t  of r a c i a l i s m  

s a v i n g  t h a t  r e f e r e n c e  to a p p e l l a n t s '  c o l o u r  w a s  o n l y  m a d e  to 

d i s t i n g u i s h  h i m  from o t h e r  ac c u s e d s ;  that the court, e v a l u a t e d  and 

a s s e s s e d  the e v i d e n c e  h e n c e  the c o n c l u s i o n  it a r r i v e d  at; that 

P W 1 .. 2 a n d  5's e v i d e n c e  did not r e q u i r e  c o r r o b o r a t i o n  u n d e r  the 

law, a n d  that, t h e r e  is no e v i d e n c e  that the A p p e l l a n t s '  and 

o thers' c a u t i o n e d  s t a t e m e n t s  w e r e  o b t a i n e d  by force, for. b y  the 

ti m e  t h e  s t a t e m e n t  w a s  t a k e n  the a l l e g e d  leg in j u r y  had a l r e a d y  

b e e n  c a u s e d  and that in a n y  case the w i t n e s s  w h o  r e c o r d e d  his 

s t a t e m e n t  e x h i b i t e d  all e l e m e n t s  of b e i n g  f r i e n d l y  i.e by l e a d i n g  

h i m  to h o s p i t a l .
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Tn r e p l y  to t h e  S t a t e  A t t o r n e y ' s  a r a u m e n t s  t h «  a 
c o u n s e l  r e i t e r a t e d  « i- * " ' A p p e l l a n t ’s

d o . .  n o t  f s l ; "  L  h :  I :sr  s t a n d - 8 M i n 9  t h a t  —
o n j v  4th , ” rr n ’ t a t  ion; that in a n y  c a s e

... vised g a v e  u n s w o r n  - t e s t  i m o n v  n n  fv,

t h e y  a r g u e d  t h a t  s. 793 ( ? )  o f  r P A  *' * a t e r  P°int
a d v e r s e  inf ' Pr«cr.ibes d r a w i n g  p o s s i b l e
a d v e r s e  i n f e r e n c e  w h e r e  an a c c u s e d  d e c i d e s  to k e e n  s i l e n t  
w h e r e  he a i v e s  u n « s w n m  ■ l1ent and not

p r o s e c u t i o n  c a s . "  , 1  o f T 7 '  ^  ln8l8t*d ' **>«* « »  

conviction. ^  »— •* - W o r t

w a S vflrsion is th,t th* ™  <»h 0

T.chnica] ™  ^  *' •* » J « « ij n.s i.irute, M o r o a o r o ,  w i t h  an ^  ,

paid 90,000/= (which later rt would he

« . «  t o  :  anrtdr T n v °  4 5 .'o o o / a ,  if t h e y

Mitsubishi ^  „hI 1 :: ::th —  ' ™  *

their lives if thev ref, watchmen fearing for

which the transaction would ^  ^ flx,a U  ma on

- e i ,  boss thence to

agreed time the 2nd 4th and sth • • P a trap. At the

to the Mitsubishi vehicle , , , ' 1 ”" ?  a r r i ''*d ' W * r* l*d

drums. Tmmediatel y after r e m o v e  o T t h "

5th accu s e d s  were out ‘ ' 4th an<5were put u n d e r  a r r r e s t  hv n n l - i ^
hid.ina in the samp nr-^ • o f f i c e r s  w h o  w e r e

s p a r e s  T "• P T * m' * * *  ” *  t h .  r e m o v a l  of  t h e
s p a r e s .  I m m e d i a t e l y  t h e r e a f t e r  t h e r e  c a m e  , . „

5 5 1 7 .  T o v o t a  malre rt , ' W  R e g ■ N o •. Jyor.a m a k e .  Tt. p a r k e d  n e a r  t h e  crate rte 
1st 3 r d  = rtri gar.fi. Tts o c c u p a n t s  . the

jtcJ a n d  6th a c c u s e d s  w e r e  al=!n * '

tst accused had asKed if the * " * * *  th«

Pre-arranced. Thev were **«»« «" *«

d, v  followino the'; n  P O , , ~  « * « « » »  where the

5th r  *?/* mn*
p r o s e c u t i o n .  Tt i « ™  ^ as d f ! K C n b ^  b y  the

w o n  er t h a t  t h e y  n e v e r  a p p e a l e d .  T h e y
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h o w e v e r  s t a t e d  that, t h e y  h a d  g o n e  t h e r e  „ „  i n v i t a t i o n  o f  t h e  t w o 

w a t c h m e n  w h o  r e p r e s e n t e d  that the s p a r e  p a r t s  b e l o n a e d  to t h e i r  

boss. Regarding the other a c c u s e d s ,  i n c l u d i n g  the A p o e l l a n t .  t h e  

d e f e n c e  w a s  t h a t  t h e y  h a d  a t y r e  p u n c t u r e  at the s p o t  w h e r e  t h e y  

w e r e  f o und: n e a r  the g a t e  to U i e n z i  T e c h n i c a l  Institute b u t  
d e n i e d  b e i n g  i n v o l v e d  in the theft.

T h e  p r o s e c u t i o n  c a l l e d  f i v e  w i t n e s s e s .  PW1 and P W 5  w h o  are 

th e  IJjenzi. w a t c h m e n ;  P W 2  and 3 p o l i c e  d e t e c t i v e s  w h o  t o o k  d o w n  

c a u t i o n e d  s t a t e m e n t s  of t h e  a c c u s e d s  and P W 4 . o n e  of the p o l i c e  

o f f i c e r s  w h o  laid the t r a p  a n d  a r r e s t e d  the a c c u s e d s .

W i t h  t h a t  let us n o w  t u r n  to the a t t a c k s  b y  the A p p e l l a n t .  I

w i l l  d i s p o s e  f i r s t  the c o m p l a i n t  r e g a r d i n g  r a c i a l  bias. W i t h

r e s p e c t  t o  t h e  A p p e l l a n t ' s  Counsel.. I a m  in full a o r e e m e n t  w i t h

t h e  R e s p o n d e n t ' s  C o u n s e l  t h a t  t h i s  c o m p l a i n t  is l o d g e d  w i t h o u t

s u f f i c i e n t  m a t e r i a l s  to b a c k  it up. R e a d i n g  the r e l e v a n t  t r i a l

c o u r t s '  s t a t e m e n t  no o n e  c a n  i m p u t e  a n y  e l e m e n t  o f  bias. T h e

w o r d i n g  c l e a r l y  s h o w s  t h a t  t h e  w o r d  " A r a b "  w a s  i n c l u d e d  as an

i d e n t i f y i n g  e l e m e n t  only. A n d  again., as o b s e r v e d  b y  the l e a r n e d

S t a t e  Attorney.. A p p e l l a n t  w a s  c o n v i c t e d  t o g e t h e r  w i t h  o t h e r s  w h o  
a r e  n o t  A r a b s .

T h e  a b o v e  f a t e  a l s o  b e f a l l s  g r o u n d  5, T h e r e  is no s c i n t i l l a  

of e v i d e n c e  that the c a u t i o n e d  s t a t e m e n t s  w e r e  o b t a i n e d  f r o ™  a n v  

of t h e  accuseds.. i n c l u d i n g  Appellant., b y  u s e  o f  a n y  force. PW2 ' 

a n d  3 a r e  v e r y  e l a b o r a t e  on h o w  t h e y  e x p l a i n e d  to e a c h  a c c u s e d  

h i s  r i g h t s  b e f o r e  talcing d o w n  t h e  s t a t e m e n t s  and h o w  the a c c u s e d s  

f r e e l y  g a v e  the same. T h e  r e c o r d  s h o w s  t h a t  n o n e  of the a c c u s e d s  

c r o s s  e x a m i n e d  a n y  of P W 2  a n d  3 i „ a m a n n e r  w h i c h  w o u l d  h a v e  

s u g g e s t e d  t h a t  t h e y  ( a c c u s e d s ,  w e r e  r e t r a c t i n g  or r e o u d i a t i n o  

t h e i r  s t a t e m e n t s .  Tn fact... P W 3 .. w h o  r e c o r d e d  t h e i r  s t a t e m e n t s  w a s  

n o t  a s k e d  a n y  q u e s t i o n  at all b y  .3rd, 5th and 6th a c c u s e d s  w h i l e  

P W 2  w h o  r e c o r d e d  t h e  r e s t  of the a c c u s e d s '  s t a t e m e n t s  w a s  not

5



a s k e d  a n v  a u e s f i o n  h v  a + u

~  2 n d  r f h o s s  w h ° di d  « « • " • » *

or not he did find them • ■ <’n,y r*»flrdi"9 whether

. xt.nt of e U L !  I d  r 5" rSa W h i°h hS positively. T h e
^ a t m o s p h e r e  iri w h i c h  t h e

a p p e l l a n t ’s s t a t e m e n t  w a s  r e c o r d e d  is
was al lowed to s i n  h' / S r 0 r‘l9'i ’s - f 1 ed by the w a y  he

gi v i n a  a I I I  ^ t t T  " h i ’°

a 11 e a a  t i o n s  o f f o r p e  i s a “ T " " '  ' “  ^  « "

a f t e r  c o n v i n c t i o n  , „ d  L u t ^ i ^  ^

t h a t  thh :  ;::;;n; : : r ; r s of ~  -  ~  -
e v i d e n c e  a c t e d  ' " 0t  a n d  t h e d e f e n c e

d e u c e ,  a c t e d  o n  u n c o r r o b o r a t e d  t e s t i m o n i e s  a n d  t h a t  the

e v i d e n c e  w a s  n o t  sufficient- f ^
J cienr, to f o u n d  a c o n v i c t i o n .

T h a v e  p a i d  d u e  a t t e n t i o n  tn hh. -

e v i d e n c e  o n  r e c o r d  is f, , " n°m p l a i n t« t h e
r e c o r d  ,s far f r o m  s u p p o r t i n g  them.

T h e  A p p e l l a n t  a r g u e s  t h a t  pwi arirl 

U P°n as ™ « Y  « « r e  i n t e r e s t e d  o a r t  ie, Thi ’ °" ^  r * 1 1 e d

t h e s e  a r e  t h e  v e r y  p e r s o n s  w h o  r e n o r t e d  ^
A D D e l l a n t  h a s  a l i o  ^ ^ p l a n n e d  theft. a n d

t ^ t  m a t  e n / I " "  "  ~ " U ’ .... for

p r o m p t e d  « J T . t £  T T  ^  " " "n a t c h  a s c h e m e  w h i c h  w o u l d  rmf t-v,
n o  f a u l t  at all T h e  c t a c c u s e d s  for

.story t h a t  f.hpv (PW1 ptnri 
w h o  w e n t  t o  s o l i c i t *  f^- , . ‘ ‘ * W e r e  °n e *s
t-v, ^ nia ' u n t e n a b l e  for if fh *-
t h e  c a s e  w h y  t h e n  go to t h e  o o l i c e  T h ^  • - " "

c r e d i b l e  b y  t h e  trial ^ ^  w  'neRfifis w e r e  f o u n d

o t h e r w i s e  As  r i a h t l  ^  a " d T n° g r O U n d  to d e c i d e
rightly a r auef1 b y  t h e  l p a rnP(i

: : : : ev °  u n ',— n « > ■ - ’- m ,  ^  ; ; : ey t h * v -
content, i o n s  t h a t  s u c h  e v i d e n c e  s h o u , d  he c o r r o ^ r a L d

O n c e  w e  h o l d  that" p w i  c

cries have no where to land „ ' ̂  * " " » * * » * • »

b e  a l l o w e d  to  e x , h a n l  I ™  , » “ » -  o f f e r  - to
e x c h a n g e  old m i t s u b i s h i  s p a r e s  w i t h  n e w  fro|„



Ujenzi vehicle; he was in company of 5th accused- tY

= :  r r r r  j ™  -  -  -  -  -
: r r , ; r  — ^ z x fo,d

, r r w s d  i n  3  — — -

w a D o "Vi.pi i a m a n i  h a w a  wen^et.u 

a d d i n g .

"M : : r  ™  ”a s i w * si * . . . y » h „ u
w h e n  he  g o t  a p o s i t i v e  r e p l y .

T h e  s t o r y  of  h a v i n a  a t y r e  p u n c t u r e  „*■ «-v 
U i e n z i  a ' P u n c t u r e  at t h e  v e r y  a a t e  of

s u b s e q u e n t  h a t c h m e n t  b y  A o D e l l a n t  3rd a n d  6 1 h 
a c c u s e d  s i m p l y  t o  M V ( , f h p j r  , k "  , r d  a n d  «»•*

- i d e n c e  a d d u c e d  by  t h . D r a s f n i f  „ ^  « -

A p pfl, , , n , c l ( W r l y  s * ; , . / ~ h d  

5 t h  a c c u s e d  . a n d  h i s  t H r n W . „ „ „  , J  ^  ( * » < > ,

t h e  t y r e  a n d  d r u m  f o r  w h i c h  h e  h a d  „ ■ t n  to get

t h .  a f t e r n o o n  a n d  t h i s  i s ^  ^  ^  J

s t a t e m e n t s  o f  2 n d , 4t.h a n d  5 t h  a r o u s e d ,  T h p  ’ «««*’««<*

s t a t e d  h o w  h e  w a s  hired h v  Ar,oel,a n f  V  ' ar:C" S9rl " ,»°
a n d  h o w  irnon s t o o p ™  u • "  c o m p a n y  of  a n o t h e r  p e r s o n

i n s t r u c t  i o n s  * *

at  all. Tn v i e w  o f  t h e  t o t a l i t y  ^

p ^ e c u t i o n  t h e  t h *

a n t  a r e  w h o l l y  u n s u p o o r t a b l e  A n d  all-ho 

“ S ^  P ^ ^ c a l l y  f o u n d  „ i fh s t o l e n  v r o o . r t r Z r  ^ T " ” ' '

:% z lv r : r in th* -h l f i  r f l 1 r o u n d  i n v o l v e m e n t  i n  t h «  i „  

h i m  a p r i n c i p a l  o f f e n d e r  a,  , . f ’ "
C o d e  ,ne<1 ',ndBr •• ”  o f  t h e  Pena,
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Before concluding however T should reference to .
m i s d i r e c t i o n  m a d e  b v  t h e  iP = r n o H  Ci. *. - - to a

o r  n o t  2nd.. 4 t h  a n d  5th a c c u s e d s  a a l ^  r * g a r d l n 9  whfithftr

z z n r - .... . - « »
u n d e r  t h e  l a w  o f  t h e  l a n d  th t- r « p r o v i d e d

• a land t h a t  u n s w o r n  e v i d e n c e  r a r r i oc ^

zr r , r r  *vt—  -  — - r ’ , .“i .

i : i ~ r by ths . -
. ' ‘t a t e  A t t o r n e y  m i x e d  t w o  m a t t e r s  - k e e o i n a

;; t T nai,ed ,,pnn f° 9ive — ■ w o uld • ; : r
no : : :  ; : r e n c \ a n d ' 9 i v , n » ,,nswnr" — - • < »

be t h e -c j T t; :  ; ; i ; r i : ror r s x , n i n a M o n  (-  -  —  -
toW-i-p- ’ ’ W  as 3 ̂  now. w h e t h e r  o n e

exa t S OT M t h  °r ^  h* ""■ « " « »  ^  subiect to „o» examination, s PQ’i n f “ '

°» this,. as it. p r o w l s  m,n P r O C S d ',r9 ACt <S ^

" 2 9 3  ( 1 )

(2) T f  t h e  a c c u s e d  . . plp c ' t a

t h e  c o u r t  s h a l l  be e n t m l d i  * ’W -

i n f e r e n c e  a g a i n s t  h i m  a n d  t h V  r . " ? ? ' " ' 8 ''
p r o s e c u t i o n  s h a l l  be Dermi 1 1 e d as l"hs
f a i l u r e  bv t h e  a c c u s e d  t ■ c o m m e n t  o n  the

. i.nfi a c c u s e d  t o  c n w  e v i d e n c e .

(3) Wot.wi thstaridi n a  t h )-k
e v i d e n c e  not on o a t h  o r  nr g i v e s
■subiect to c r o s s  ev-a f ’°n he s h all be

to os.s-exarn i na t i on b y  t h e  p r o s e c u t i o n ”.

T h e  A p p e l l a n t s '  C o u n s e l ' s  c o m o l a i n t  on t h i s
o n t h i s  T s s u e  w a s  t h e r e f o r e

w h o ! l v  iusti f i e d .
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a c c o r d i n g l y  d i s m i s s e d .

( f' • R . K a  1 ecreva ) 
JlJDfJK "

J u d g e m e n t  d e l i v e r e d  t o d a y  t h e  1 5 \ i \ q q  in t h *
• 1n p r e s e n c e  o f  Mr

Mdemu.. s t a t e  A t t o r n e y .

(I-' • R . Ka 1 e a e  va ) 
■TIJDGR "

1 5 \ 1 \ q q
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