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)
\ APPELLANTS

)
VERSUS

R E P U B L I C ...................................... RESPONDENT

JUMA ALLY 
H USSEIN ALLY 
JUMANNE SELEMANI 
R AMADHAN YUSUF

J U D G E  M E N T

KALKGEYA. J.

The Appellants.. Juma Ally, Hussen Ally, Jumanne Sulemani and 

Ramadhani Yusuf (1st to 4th Appellants respectively) were 

convicted by Buguruni Primary Court with robbery with violence 

c\s 285 and 286 of the Penal Code. The 1st and 2nd appellants 

were each sentenced to one year in jail , while, due to their age,, 

the 3rd and 4t.h Appellants were conditionarv discharged for a 

period of 12 months. One Mohamed Ally, the complainant victim of 

the robbery could not stomach such sentence. He subseauent.lv 

appealed to the Tlala District Court which enhanced the sentence 

to 15 years imprisonment with an order that they (convicts) 

should compensate him with s h s . 57,000/= for the stolen prooertv.

It had been alleged that the accuseds (now appellants) had robbed 

complainant s h s .30,000/=, one Romano wrist watch and one pair of 

shoes. Finding the District Court's decision stiff the Appellants 

(Respondents in the District. Court) tried their luck with the 

High Court challenging the conviction and ensuing sentences.

U nfortunately for both parties this court cannot go into te 

merits of this appeal. This is so because of a profound defect 

vivid on the record of the primary court which render the 

proceedings and ensuing findings and orders a nullity. The said
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p r o c e e d i n g s  violated Rule 3 of The M a g i s t r a t e ' s  Courts (P r i marv 

Courts) (Judgement of the court) Rules. 1988 (GN 2 of 1984) which 

p rov i d e s  as f o l l o w s :-

"3(1) W h e re in any proc e e d i n g s  the court has heard all the 

evidence or matters p e r t a i n i n g  to the issue to be 

determ ined by the court, the M a g i s t r a t e  shall, proceed 

to consult with the assessor present, with the view 

of reaching a decision of the court.

(2) Tf all the members of the court agree on one decision, 

the Magis t r a t e  shall proceed to record the d ecision or 

judgement of the court which shall be signed by all 

the members.

(3) For the avoi dance of doubt a M a g i s t r a t e  shall not. in 

lieu of or in addition to., the c o n sul tations referred 

to in sub-rule (1) of this rule, be entitled to sum 

llP to the other members of the court.

At the close of the defence case, the trial Mag ist r a t e  summarised 

the ev id e n c e  to the assessors and then invited their opinions in 

the f o l lowing words,

W a s h a u r i , mnatakiwa mtoe maoni venu iuu va hatia va 
washit.ak.iwa iwapo mnaona washtak . (!) wa n a v o  hatia
m s i s ite kuwatia hatiani na mtoe sababu za kuwaona kuwa 
na hatia na iwapo mtaona hawana hatia msisite kuwatoa 
h a t i a n i " .

The g e n tlemen assessors then proceeded to give their opinions 

against, w h ich  they duly signed. The trial Magi strate then 

pr o c e e d e d  to record,

" II AMU 7. T
Mimi pia naungana na washauri kuwa w a shitakiwa wnte 
wa nne wa n a v o  hatia va unvanaanyi K\F 785 sura va 16 K.A. 
kwa sababu zifuatazo (he then went on to enumerate 3 
reasons). This is followed by 

Hivvo w a s hitakiwa  wote kwa pamoia wanavo hatia va 
u n y a n g a 'n v i .
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M A K O S A  YA Z A M ANT

W a s h i t a k i w a  w ote w a n n e  hawana ma kosa ya aamani".

T his f o l l o w e d  by mitigat ion; then a s s e s s o r *  o p i n i o n  

S « d 1a s , S e n t e n C e ' T hiS tUrn is f o l l o w e d - b y  „ hi,t is

"A d h a b u " . 

and finally hv 

HUKUMU < i )

A p a r t  f rom a jumbled record, and v i o l a t i o n  of Rule 3. even 

the c o n v i c t i o n  is not signe d n e i ther by the M a g i s t r a t e  nor the 

a s s e s s o r s ! It is as clear as d a y  right that there is no iudoement 

a c c o r d i n g  to law. T his s i t u a t i o n  leads to o n l y  one c o n s e o u e n r e  - 

p r o c e e d i n g s  of both lower C o u r t s  b e i n g  d e c l a r e d  a litv 

Ge n e r a l l y ,  in s uch s i t u a t i o n s  a trial de n ovo is o r d e r e d ' ( P r )  

C i v i l  A p p e a l  No. 6\97 I b r a h i m  Said, D s m  HC Regist.rv -

u n r e p o r t e d ).

I h ave  s e r i o u s l y  c o n s i d e r e d  this usual course but I have f i n a l l y  

r e a ched a c o n c l u s i o n  that it is not in the interest of iustice ^

*° a ' n°VO) d i r B C t  ln fhs P r e s e n t  case. The A p p e l l a n t s
have SO far spent, o ver three years in prison. For t h ^  reason, 

the l ower courts' p r o c e e d i n g s  are d e c l a r e d  a nullity, and 

c o n s e q u e n t l y  the c o n v i c t i o n s  and s e n t e n c e s  f j o wina t h e r e f r o m  

A p p e l l a n t s  to be set at liberty unles s o t h e r w i s e  l a w f u l l y  held.

(T.. R , Ka 1 egeva ) 

JIJDGK

J u d g e m e n t  d e l i v e r e d  t o d a y  the 1 8 \ n w  in the p r e s e n c e  of Mr. 
M d e m e . S t a t e  Attorney.
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