IN THE HIGH CCURT OF TANZANIA

AT TABORA

CIVIL REVISICN NO, 2 OF 1998
(Being Application to Revise, Tabora District

Court Civil Appeal No., 9 of 1996)

JUMA RAJABU o e oo o0 L") ce s e - APPLICAI‘IT
VERSUS
l. TAUST AILLY )
Qe & 6 Qo — —R}—‘-:JSPON'DEI\TT

2., MOHAMED MASONGEZI)

RULTING

MASANCHE, Jae:

This matter was before me enrly this year and I thought
the diréctions in the Jjudgment delivered on 15th February, 1999,
were complicd with. The directions were not complied with,
The matter has come back to me ~nd T am being askecd to
review ny ruling dated 16th February, 1999, For better
appreciation of the unusual matters in this case, I reproduce
the ruling of this Court dawtcd 10th February, 1999:

It reads:

"In the High Court of Tanzania
At Tabore
Civil Revision No. 2 of 1998
(Being Application to Revise Tebors District
Court Civil Appeal No. 9 of 1996)
JUMA RAJABU .. oo oo oo = APPLICANT

VERSUS

- ¢ 700 e o oeva

o)
1., TAUSI ALLY )
) RESPONDENTS

2. MOHAMED MALSONCEZI
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RULING

MASANCHE, (T4

Civil Appeal No. /96 of the Court of
Resident Magistrate Tabora which origineted

from Civil Case No. 55/96 of the Urban Court of
Tabora was or is between Tausi Ally end Mohamed

Msonzezi., It was, to be exact, a prcbate matter,
Mohamed Masongezi was declared en Administrator .
and heir. An objectiocn was raised by a person
called Juma Rajabu, but thc objcction was thrown
has
overboard. Now, Juma Rajabu feome to this Court
(Hizh Court) asking for a revision of an order
of the Court of Resident Magistratc confirming
Mohamed Maseongezi to be an Administrator of the
estate of thc late Masonsezi. The application
for a revision is purpotcdly being made under

Se 44(1)(11) of the Magistrates Courts Act.

I have gone throush the record, I dc ncot
see what van be revised. I do not sce any error
abvparent on e face of the record. And the matter
is not coming here by’ﬁaylgf arperl, although it
looks like an appeal in diszuise.

The application is incompetcnt sand it is
struck out; with wosts. If there is any
grievence with any order or # ruling of the
Court of Resident Magistrate, it should come

D

here- %y way of anneel,



Civ.Rev.2/98. - 3 -

At Tabora.

16th February, 1999.

Prescnt: Tausi Alli - respondent
Juma Rajabu - applicant

Mohamed Msongezi - respondent."
That was the ruling:

Now, before me now is an application teken by Mr.

fwikima, learnéd-advocate for the applicants, this time

asking

me not to revise the proceedings but revicw them. No provision

&

cf any law has been cited to back up the applicetion,

application taken by Mr, Kwikima, is, again, not signed
the District Registrar. It however, was prescntecd for:z
on 18/3/1999, well over the statutory limitation period

such zapplications, The applicetion reads:

"Chamber Summons

LET PARTIES CCONCERNED attend his lordship
the judge in chambers on the seceesseos day of

ecoscsncasecaoss 1999 2t 9.00 o'clock in the
forencoy 2s soon thercefter ss practiceble.

UPON the hearing og spplication for the
following orders:

(1) the crder dismissing the
objection be reviewed,
(ii) the applicant's housc be

reinstated to him,

(iii) the respondent pay costs of
the revicw,

The

by

filing

for

The affidsvit of JUMA RAJABU attached hereto as well

as facts and reasons to be ad?uced at tho heering

shall be relied upon by Counsel.



Tssued under my hand thiS sccese 7Y Of ceccsceeas

1999.

'FEEENEEREXEEEENRNER-IW NN NI N NN N N N NN

DISTRICT REGISTRAR

This chember summons and application hms be.n taken
out by M, H. A. Kwikime Advocate Pe0O. Box 280, Tabora,

Counsel for applicant.”

"REASONS FOR REVIEW

The zpplicent, whose obJection te the
aliennticn of his house in a suit to which he wes
not - paxrfyy-baing aggrieved with the Court order
ot to consider his sbjection and to order him
to lodge eppeal instead, seek the review of the
order on the following groundss that:i-

1le The spplicant could hot appeal es

he was not party to the original
cases Indeed he was puzzled to
receive a Court direction calling
upon him to surrcnder his tittle

deed.

2. The objection lodged by the ~ppellant
was due to the fact that his house
was to be seilzed on o decrec which
dces not name him the judgment-Cebtor.
3~ The dircction ordering him to surrcnder
his house was mnde without giving him

opportunity to be heard,
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WHEREFOR: The applicant prays thet the order
dismissing his objection be reviewed
so that he retains the house
aeprived without =ny or azny Jjust cause.

Sgdg: ceseencecaces
RPPLICANT

VBRIFICATION: What is stated above is true to the
best of my knowledge.

Doted at Tabora this 18th d-y of February 1999,.

Sgd‘: BQ.OD.0,0.._.,..._‘..'.'.—

APPLICANT

Presented for filing this c... Gzy of February, 1999.

" ASOOCYUS O S POBEBESPDEOICONLBSNDO

REGISTRY OFFIQER"

That application is supported by an affidavit, of cne

Juma Pajabu which reads, and I quocte it in full:

"AFPPFIDAVIT

I, JUMA RAJABU, Tenzanian citizen of the
Moslem faith, of Ng'ambo Road Tabors Municipality
sclemnly affirm and state that:i-~

1. I was not party to Tabora Urben Primary
Court Deceased Estztes Caouse No. 9/95,..
I only came tc¢ know of it when I was
served with a Court orcder directing me
to surrender ny tittle deed to the
responcdent :¢ Tausi Alli,

2. 1 then lodged objection in the District
Court where the présiding Magistrate
dismissed it despite my holdins v-lid

tittle #snd goid rent reccipts.
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3y I st=nd to lose my housc for no reason
at 211 and the order dismissing ny
objection should be reviewed so that

I rctain ownership of my housc,
What I have stated herein is true to the best of my

knowledpc.

Sgd.: @ ® @0 0@ 0O0OQQGwYwSNDS®OOS

DEPONENT,

Affirred at Tabora beforce me
in my presencce this 23%rd doy
of IFebruary, 1999:
Signawre:ﬂuoﬂe.oooo-.a-.t-n
POStal Addressnoocueoo.-o.oo

)

Qualificﬁtion:.oooooooooeouoo”

Now, sever=zl matters cnn be said =2bout this application,
cr purnoted application:

Firstly, the 2apnlication as I have hinted earlier is
time -- barred. Periocd for making applications to review
mattePrs is 36 days (see Limitetion Act 1971 Part 111 Item
%.): The Tuling of this Court was givsn on 16th February
1999 anc the =prlicotion was received for filing, here at the
registry, on 18th March, 1999. The application wazs, therefore

two CGoys latea

Sefondly, the erplicant, as the¢ rensons for review
sugzest, is o stranger to the case that was aljudicated upon
in the District Court. The case in the District Court was

between Tousi Ally and Others ~nd Mohbmed Masongezi.

The present applicant, Juma Rajabu, becmme an obJector =2nd
his objection was dismissed by Mwandu Resident Magistrate on

5/5/1998, No appeal was preferred by anyone azgrieved at the
decision of Mwandu, R.M. Instcad, an application for revisicn,
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to the High Ccurt was made by Mr, Kwikimn, leprned advocate nn
17/6/98 well over the limitation period of one month.
hctu:—zlly, what 1t means 1s that the High Court could have

rejected the application on this ground ailone, of limitation,

Thirdly, even cssumingz that the application by Mr,.
Kwikima, for a review of ‘the ruling of this Court, dated
16/2/1999, wes in time, what would review be for. Here, mey

I give what an author, R. D. Agarwsla, says in The Civil

Proceddren. Code 3rd edition on reviews., He says:

"It is well settled that the power of review
is not 2n inherent power cof o judicial
officer but such a right can only be

oonferred by stotute".

"A review is practicelly the heering of an
appeal by the same officer who decided : -

the case."

"A right to review is not ~n inherent

DoweTr, "

"one Jddge cannot set aside an order made
by another Judge cf thc same Court, although

it may be wron:s."

"A Court is not entitled to review its order
without notice of the other side".

"Discevery of fresh evidence is net ground
for review in second appezl’.

"An error of law is not sufficient reascon

for gronting rcevicew",
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"The person who wants review should ot least
prove strictly the diligence he cleims, to
have exercised and also th-t the mctter or
evidence which he wishegs to have access to
is, if not absolutely conclusive, mecarly
conclusive of the matter, The anplication
for review cannot succeed on the greound of
discovery of new and important matter or
evidence which after exercise of due diligence
could not be produced at the time of pessing
the decrece'.

“A Court has Jjurisdiction to decide wrongly".

"Incorrect intervretation of law is not an
apparent mistake on the face of the rccord”,

"An error cf low is not sufficient rcascn
for granting revicw®,

"When appeal is preferred rcview is ocut of

question, and the party's procedure is

to =2pply to the appellate Court to admi
additional evicdence,"”

A review, therefore, will lie, »nd it is encouraged to lie,
when there is a mist-ke cr error spparcrt on the face of
The recerd. Errors or mistakes apparent on the face of the
record, could be many, but coculd include, 2 mixture in naming
the parties, saoy wherc & defendent hes been reférred to es a
plaintiff.’ Or, where there wns o wrong dote.- Or, where there
has becn an obvious over sight over o metter in either the
proceedings or the Judement. In short, it must be an obvious
error which ~nyone wiil <detect on a mere glance.

So, the purpetedc applicotion before me, cven assuming
was within time, does not point out what error there is on the
face of the record, which nends rectificaeiion. - For, as I
pointed out earlier, a Court has Jjurisdiction to Accide

wrongly.
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One last point: Mr. Kwikima was to qppear to prosecute
the "application for a review" before me., Fe did not turn upa
Instead the party hims.1lf informed me that he (the party) had
abandoned the services of Mr, Kwikima, and thnt he would conduc
the case himself, It would thercfore appecar tc me that gone
are the days when Counscls wishing to withdraw from caoses
would come before the snme Court for leave to withdraw,

This courteous practice seems to have been abanfoned. No
Court will compel an advocate continue defending his client,
But, certainly, I had thought courtesy snd professicnal
etiquette demanded that legve te withdraw from = case should

be sought.,

This purpoted applicaticon for review is struck out, as
incompetent in law., It is struck out with costs,
\! -
./"\)

s

J. E. C. MASANCHE,
JUDGE.

At Tabora.
2lst September, 1999.

Applicant: present.

Respondent: (Both present).



