
IN THE HIGH COURT OF TANZANIA
AT DAR ES SALAAM

CRIMINAL APPF:AL NO. 71 OF lc}97
( 0 riginn t.i n9 frorn ILAToA Di s 'r i ct COil r t·. CrillIinn 1
Case No. 161\95)

KATEMBO MRISHO , APPELLANT
VERSUS

THE REPUBLIC RESPONDENT

KALEGEYA. ,T.

The Appellant, Katembo Mrisho Mohamed was the only accused
to earn a convict.ion out of 12 ot.hers joint.ly charged in count
two with Godown breaking and stealing c\s 296 (1) and 265 of the
PenAl Code. He Appeared AS 1st acc\lsed. Count one concerned 4 -
12th accuseds and this alleged conspiracy t.o commit an offence
c\s 384 of the Penal Code. The third count., which is in the
alternat.ive, neglect to prevent felony c\s 383 of the penal code:
stood for 4th - 6th accused. 'l'heaccuseds in their respective
numbers were Katembo Mrisho s\o Mohamed, Hemedi s\o Hassan
Hussein: Rajabu s\o Juma Hamisi: Selemani s\o Omari Ally, Andrew
s\o Mtali Chimogo, Rajabu s\o Changama Chadimba, Peter s\o
King'ombe Masudi, Ely s\o Hassani, Emmanuel s\o William, Njeli
s\o Nesphory Parashi, Hamis; s\o Salilm Jangala Mnomola and
Athanas s\o Alex Kwayu. 'l'he2nd count. alleged that on 16\3\95
they had, joint.ly and together, with 2 other people not before
the court, broken into the International Islamic Relief
Organisation godown at Tabata and stole various articles
including 40 mattresses: 20 bales of mit.urnhaclothes: 94 rolls of
Textile mAterial, Rales of mitumba shoe:", one compressor machine,
49 pieces of carpet all valued at shs. 2,425,000/=. In the 1st
count it was alleged that the 4th - 12th accused had conspired to
break and effect theft of those items while in the alternative
third count it was stated that the 4 - 6 accuseds heing watchmen
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of Nahad Transport Company failed to prevent commission of the
offence of stealing. All others were acquitted while Appellant
(as first accused) was convicted and sentenced to 5 years
imprisonment on 1st count finO 1 year on 2nd count. Tn this appeal
he is assailing these decisions.

The Appellant challenges t.he finding of t.he District Court
on three maingrounds - that the trial Magistrate erred in relying
on cautioned stat.ement.whose authenticit.y was not. t.est.edby
holding a tria I wi th j n tria 1,: that sur.h r.onfASS ions have to be
corroborated, and t.hat.t.he evidence of accomplices (fellow
accuseds) should have been corroborat.ed. He concluded that had
the trial court considered all this and analysed the evidence it
should have acquitted him.

The learned State Attorney supported the conviction arguing
that the offence was duly proved; t.hat.reliance was not put on
accomplice evidence alone but. also on a r.Autioned statement. whose
tendering was not challenged by t.he Appellant.

With greatest respect to the learned state Attorney this
appeal must succeed.

First, there is an incurable procedllra1 error committed by
the trial court. The accusedR never pleaden to the charge as
legally required. The chr.trgeon whir:h the ar:cuseds were brought
to court. (dat.en /.0\3\q~) waR subst.it.ut.edwit.h another charge
dated 18\7\95. While the fbrmer charge r:ont.ainenjllRt r.tRingle
count of god own breaking and stealing t.he lAtter contained 3
counts as a1n~ndy explained. On 18\7\95 when the substitut.ion WAS
made, the t.ria1 court simply rer:orded an omnibus plea of not
guilty by all ar:cusseds nS if they were being fnced with a single
count.. This error WnS ngain committed on 18\10\95 when heAring
commenced. The court. remnlned harbouring under this mistake till
end when it. composed the judgement as exemplified by the
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liThe accuseds who are (?) appeared before this court
are twelve in number and both of them was (?) charged
with two offences of Godown breaking c\a ~q6 (1) ana
stealing 265 of the penal code".

However, there is only one offenc~ in the above statement and not
two - godown breaking and stealing c\s ~q6 (1) and 265 of the
penal code and it is not true that all the accuseds had been
charged with two offences (the substituted charge speaks aloud on
this). The trial court seems to appreciate the existence of the
substituted charge in the last part of its judgement for then it
makes reference to conspiracy, and counts one and two while
sentencing.

Secondly: even if the above error did not exist, there is no
evidence to support a criminal charge.

The trial court's judgement is on q typea pages of A - 4
size papers. Out of all t.his t.he only analysi::;and finding is
contained In t.he following (the re::;tbeing the sllmmary of the
evidence: mitigation ana sentence) -

"According to the testimony tendered before the
court the eviaence given against the accuseds the
same was provea again::;tthe first aCCllsea as he is
the one who planed (!) with other accuF;eds who is at
large to commi~the offences and made away with the
larger amount of properties which owned with
International Islamic Relief Organisation.

The prosecution side, the evidence tendered before
the court pointed to the first accused as he is the
one who informed the rest accused that there is a job
to unload the luggage at Tahata where the lorr which was
coming from Tringa had developed a mechanical fa\Ilts:
the first accuF;ed with other accllseds who i::;

not in the court left the 2lccll::;edat 'l'abat.arelini
where the number of accuF;ed persons wa::;arrested by
the police.



The accuseds on thRy are (!) testimony Rxcept. accused
No.4 both of them mentionRd the first accusRd as thR
one who informed them that there is a job to do at
Tabata Relini.

To go further the caution statement which the accused
gave before the poli ce (PW2) the first. nccused wi th
others accused who was not (!) in the court conspired
to commit the offences which is the subject matter
before the court.

The court through the evidence concluded that the
first accused is the one who committed two offences
and in this respRct the rest accused except the first
accused are acquitted and set free.

The first accused the court found guilty in all the
offRnces as charged".

I have quoted the above to show the reasoning lending t.o t.he
conviction.

Apart from theinelegancy of the Inngui'igethe above quot.ed
lacks analysis and is indeed contradictory of what the evidence
portlays.

The prosecution case rested on very brief evidence of 4
witnesses.

PWl a police officer simply deposed to hi'ivevisited the
scene of crime - the godown, where he found all the accuseds
except accused 1 and 12 and a store keeper who WnS enlisting the
stolen property. He interrogated the accllseds who told him that
"first accused was the one who hirRd theml

!. He got information
that some st.olen property hnd heen recovered at Mhezi, nnd he
found them at Oysterbay police where they were identified. The
witness simply ndded hearsay nccount. on how the recovered
articles had been found in one house nt Mhp.7.iwhosp. wntchman
escaped. He disclosed thnt the recovered articles inclilded la
compressor, 3 carpets, 12 Baiht}i Rolls, one box of shoes and



clothes. This witness ends his teF'timony without linking in
anyway the accuF'eds with the theft let alone establiF'hing how
they came to be at the godown.

PW2, the storekeeper nf Mahad Co. Ltd godown where the
stolen property was being stored briefly deposed to have received
information regarding breakage into their godown and theft; to
have compiled a report. He went further to prodllce the hill of
lading to eF'tahliF'hthat the goodF' helonged to the International
Islamic relief OrganiF'ation. Neither does this witness link
accuseds with breakage or theft, for he even goes further and
stateF',

PW.3, another police officer, deposed on a piece of evidence
which sets in more confussion than clarity. His evidence is so
brief that it deserveF' to be reproduced:

"I reside at Pugu Kajiungeni. T am working with
Buguruni Police Station. On 16\3\9!1 we were directed
to go to Tabata as theft occured there. We went to
Tabata ReI;ni in the godown of Mohad, the watchman
ooened the dOO1:...L.J;.IL~V shgwed two oeople ..third acc~H:;ed_

was amona tJ:1elll.,.We arrested them. That is all".
(emphasis mine).

LastJ.y, on the prosecution side we have PW4 who recorded the
Appellant (1st accused) cautioned st.atement..He deposed to have
come across the Appellnnt at the crn offices through the hands of
Dsgt. Amon who required him to take down his cautioned st.atement;
that 1st accused voluntarily agreed to this hence Exh. P2. Tn
that statement the 1st accused (now Appellant) stated that though
a watchman at Ahmad Salum shop, Kariakoo, (Gunzo Enterprises)
having been approached by one Rashidi who asked him to assist him
unload and load some goods from a defective vehicle to another he
decided to have some side earnings and took lip the offer. He went
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further to stAte thAt they gAthere~ other Accllse~s who were lying
idle nroun~ Knrinkoo nn~ hOnr~e~ i'lmin-1ms,: thAt Ri'lshi~hn~ tol~
t.hem t.hnt the ~efer.t·ive vehicle WAS Along MAn~elA RAO~ hut t.hAt

they led to a god own inst.en~ where they found it. open, and ."I

lorry parked nnd were instructed to 10Ael the goods from the
godown into the lorry which they did anel got PAtel. He stated
further that there was some misunelerstAndings with t.he WAtchmen
of that godown over payments but did not clnrify.

In defence, the 1st accuseel deposed that he pArticipAted in
off loading goods from Iringa on pArt time hasis AS he is A

watchman with Gllnza Enterprises And thAt he WAS lAter arrested
and led t.o Buguruni Police St.At.ion.

Accuseds 4 - 6 deposed that they are the watchmen of the
god own which WAS hroken into and that the rest of t.he accuseds
descended upon them, broke into the godown and st.Ole.

The rest of the Accuseds deposed t.hat the 1st accllsed had
implored them to join him on a cAsual goods' off lOAding and
loading exercise (for pay) AS a vehicle had hroken down at
Mandela road; that they were however driven to TAbata And told to
wait and that while waiting the police CAme and arrested them.

I have been forced to summarise the evidence tendered to
show that the trial court's findings Are not. supported at all.

Apart from the calltion st.Atement we close the proser.ut i.on
case wi t.hollt 1inki ng the Appe 11Ant t.o t.he offenr.e chArgen, I mllst
observe thAt. the matt.er WAS very poorly invest.igat.ed AS the cilles
at hand cou 1d hAVE'!produceel Inore thAn whAt WAS eliscl oseel. The
accllsens' st.ories mAy ring A hig suspicion in anA's eArs but this
is not. enough to founn A conviction in A criminal chArge. In any
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case it i.s trite law t.hat conviction is not found on the weAkness
of the defence but rather on the strength of the prosecution
case.

It would seem that the tri.al court was greatly influenced by
the caution statement. That statement in itself does not admit
conspiracy to commit offence nor committing any offence at all.
Appellant simply says that him and others were hired hy one
Rashid to go and off load some goods from a defective vehicle
only t.o he len to the gonown. Again it may highly he suspi.ciolls
but. conviction CAnnot he founn on this.

For the reasons niscllssed ahove the conviction and enslling
sentences arA hArehy quashen ann set AsinA. The Appellant is to
he set at lihArty llnlASS otherwise lawfully heln.

(T,. B. KalegAya)
Jl!DGE

Judgement delivered today the 15\1\99 in the presence of the
State Attorney: Mr. Mnema.

( r.. R. Ka 1Ageya )
JJJDGF:.
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