it THE HIGE COURT OF T ANZIITTA
( DiR TS SAL.M DISTRICT DEGIS™Y )

AT DA BS SALLAM
CIVITL CAST NO. 235/99

1, JOS¥PH DONATT KRE2Y )
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On 7th September 1999 the pl=2 aintiffs Joseph Donat Kessy and Nemesl
Joseph Donati filed in thies Court Civil Case No. 315/99 against JUMA MAGEMBE
NGOMANI AND THE CHATRMAN, CITY COMMISSION seeking amonp others o w+3 loration
that the two: houses on Plodz No. 419 and L20 Block B Sinza Kinondoni District
are lawfully owned ©Y them, Upon filing the p1q1pt on 7th qepiember 1990 the
plaintiffs througn the services of De X, Nutabu71 & Co. Ldvocates also flled
a Chember Summons under Order XXVII Fule 1 and 2, Section 63 (C) =nd (e) *'~4
and 95 of the Civil Frocedure Code praying for temporary 1n3unctlon againat"' v
4st Respondent / Defendant from evicting the tepants and taking P ‘sggession
of the houses unoer dispute end the subgechog %Ee proceedingse On 14/ﬂ0/99
Mr, Juma Magembe Ngomani st Beupondent -nd Defendant entered appearance .
prayed for end was granied leave to counter the Chamber applications He\was~’ .
to file his counter =ffidavit .m 22/10/99 2nd the appllcatlon was sek for o

hearing on 9th November, 1999.

en 9th November 1909 the applicents / yleointffs eppeared but 1§tv
respondegt;/ defendaont 4id not appear and had not filed hir countef ~
affidavit as ordered whereat the applicants / plointiffs vere given leave
to argue the application exparte on the very day. Following the applicants/ ‘
'plaln+1ffs submissions the court wrhnted the temporary injunction gought
against the Respondent / Defendaniy his agents or any person actlng undér

his suthority restraining them from herassing or evicting the ﬂﬂﬂlic nts/

plaintiffs tenanits occupying the houses on Plots 419 & L20 Block B Sinze o ;

drea pending the determination of the suit filed. T A

~1nce the grant of the {emporary injunction on 9th Wovembér 1999,'%he
case hms been mentioned four times on 14/12/99, 9th February POOO, 5th April
and todﬂy 1/6/2000. To dey the 1st respondent / defendant appeared in person
and advocated by Ofess?%;orvo Pimbo who informed the court that he hes’

since fpril 2000 accepted to toke up the brief cof he 1st respondent / defendon
on a legdl aid besis. Upon being informed of the status quo of the ceseé, ;
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TIITI of the Civil “rocedure Code, the deferdmnt's normzl time to file his
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Professor Fimbo przyed for lecve for extension of time to file 2 written

AT TR

statement of defence, a2 prayer which wns vehemently resisted by Mr, Lyimo

iearned advocate for the rlaintiffs, Mr, Lyimo argued thot in terms of Order

defence is twenty one days (21) from 14/10/99 when he entered appecronce
unless extension of time was granted. Mr. Ryima further argued that in terms
of Order VIIT Rule 1 and 2 of the Civil Procedure Code as amended by €N L422/94
the court is no longer empener -1 to ex¥end time to file the defence 23 from

6th November 1999, Mr, Lyime therefore urged the court to reject the applicntic:

for extension and wroceed ei'her to enter judgment or order to preve the cose

ex parte by oral evidence under Order VIII Rule 14 (7)),

In his right of reply Frofessor Fimbo while conceding to Mr, Lyimo's
argments requested the court to use i1ts in herent powers in terms of Tantion
93 and 95 of the Civil Procedurs Code to grant the extension sought for the

ends of justice to be met in the cese under reference particularly taking

into account that the defendant is illiterate with no means,

Tt is not in disrfe +h~t *here hnnm been on incrdinste delay on the part
of the 1st defendant to file hi- vritton ¥ ritement defence after ha¥ing beding
served with the plaint and upon entering appearance on 14/10/99. There hos
been no sufficient cauze or reason given for the delay for this court to

. . . , ang or . end
exercice either -its di-cretior inkerent pcewers under Section 9% or 95 of tha

Civil Procedure Ccde in line -r'th the argment of Professer Mgongzo Fimbo,

On the other hond there ie the submicsion by Mr. Lyimo learned advoente the-
in terms of Order VIIIT Rules (1) and (ii) of the Civil Procedure Code as
amended by GN 422/94, following this inordinste delay this court's hsnds are
tied from further extending the reriod to file the defence in gquestion, T
agree and note further that the force hehind the amendment in N 422/94 is to
restrict the period for Pieadings so that the matters under dispute go ‘o
trial earlier then later, T -m afraid the 15t defendant cammot escape the
force in Order VIIT Rule 14 as smended by GN L422/9L, Accordingly T reject the
prayer for extension of time to file a defence on fie rart of the “irm:t

defendant and order that the T1:intiff proceed to rove the case exparte

against the first defendant, .
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Flaintiffs / /pplicant )

IYIMO
Pleintiffs / ‘pplicont )
Defendant { Respondent Prof., Fimbo,
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