IN THE HIGH CCURT CF TaNZANTA
APPELL,T® JURISDICTICHN
HIGH CCURT CRIMIN.L APPEZAL NC, 86 (F 2000
(Oririnal Criminal Case N, 813 of 1998 ~f the District Crurt

of Musrma District at Mus~ma Befrres MAYsYA Esq,, District

Magistrate)

STEPHEN WAMBURA @ PIUS seetssacecesssccsasssesonsse PPELLANT
(Orisinal iccused)
Versus
THE UNITSED REPUDLIC ¢vecacscseassoseascscsscsccssss RESPCNDENT

(Criginal Prrsecutnr)

JUDGHINT

NCHALLAy J»

The appellant one Stephen s/r Wambura @ Pius was charzed at Musnma
District Crurt with cattle theft c/ss 265 and 2568 nf the Penal Cnde, He
was convicted and sentenced tn 7 years impriscnuent, Ile is appealing
against cnnviction and sentence, iie did nr~t wish te be present at the

hearing of his appeal, s~ I heard the appeal in his absence, but duly crnsiderecq

his grrunds ~f appeal,

On the rther hand Mr. Karuniure, learned State Atinrney, did nnrt
supprrt the convicti~n and the sentence. e subritted that the prrsecutinn
case which is whrlly based ~n circumstantial cvidence, was nnt proved
beyrnd reasrnable drubt, The circumstances ~n the prosecuti~n case are
not established, the same do not irresitibly print t~ appellant's guilt,
Thrse circumstances are the frllewingi— That four crws belnanging te
Baja s/o Mrris (P,V,1) were stnlen by an unicentified pers~n ~n 21/11/98,

Even the exact time thrse cows were stnlen ~n that date is nnt ascertained,
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On the follrwing day ~n 22/11/98 P.W.1 and his fellorw villagers set
out tracking those cowsy They follrwed the hn~f marks ~f these cows and
foot prints ~f the person whem they suspected t~ have st~len and led
those crws awaye PiWo1 and his fallow villagers came tn the shamba of the
appellant where the hoof marks ledy and sc ten the fnnt prints{ They frund
the appellant in his shamba, and alsn they saw ~ne of the stnlen cows tied
on the tree in the bush clnse tn the gppellant's shamba, They arrested
the appellant and went tm search his hnuse, They frund three (3) kiles of
fresh crw meat in appellant's hruse. They suspected that meat te be the
meat of nne nf the strlen crws, Dut tho appellant explained that he
had bought that meat frr his expected guests, It is on this circumstantial
evidence that the trial subeordinate court convicted the appellant with the

theft nf P.We1'S CoOwsae

M?. Karungura argued that n~ne nf the prnsecuti~n witnesses
stated that he was present when the appellant was frund and arrested
by P.W.j. They all stated that they frund the appellant had been arrested
by PoWela If P,W.1 was accrmpanied by his fellrw villagers when they
were tracking the strlen cows, then thrse viilagcrs would have been present
when the appellant was frund, and they wruld have participated in arresting
hire Again, P.W.1 sald he was in the company of his father and elder brnther
when he went n~ut tr trace his strlen crws. Sut none ~f thnse twn persmns

testified in the case., Why?

The alleged circumstances that hoef marks ~f crws were seen leading
inte appellant's shamba, and that ~ne ~f the s3~len crws was frund tied
on a tree in the bush near appellant!s shamba, are n~t cngent enough
as to be incapable n~f any n~ther interpretatirn other than the invonlvement

of the appellant in the crmmissinn of the cattle theft in this case,’

siioeacs/ 3"



I quite agree with Mr, Karungura that, indeed, the circumstantial
evidence upnn whi;h the convictien ~f the appellant was based, is net such
which irresistibly prints t~ nnthing else but to appellant's guilt, In
my view thnse circumstances mere y give rise tn a strrng suspicien that the
appellant might have been the nffender in this case. 3But suspicimn
per se however strong the same can be, cannot be the basis ~f ccnviftinn
in a criminal charge, Cocnsequently, I ton, find that this appeal has merit,
the same is hereby allrwed; I quash the crnvictirn and set aside the
sentence, I ~rder the immediate rcicase ~f the appellant fr~m prismn,

unless further detained for anather lawful cause, Order accnrdingly,

i

Appeal allowed, SR T
’ | b &"_;‘}l&;\g\ "

[
st
A - o
2 /\,-/_[
vi ¥t

¥

Me Do NCHALLA
JUDGZ
1/10/2CA
5/10/2001
Coram: M,D. Nchalla, J.
For Appellant; Absent, dnes nnt wish t~ Le present
For Resprndent/Republic: Mr, Mgengeli, S/i.
CeCt Mrs Hamza
Courty  Judgment delivered in crurt at Mwanza, in the presence of the
learned State Attorney Mr, Mgengeli, and in the absence nf the
appellant whe did nr~t wish t~ be present, This the 5th day ~f

Cct~ber, 2001, Rirht ~f appeal explained.
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AT MULNZA Me Do NCILILA

5/10/2001 JUDGE



