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The plaintiffs in this case filed their Joint pleint on 16th Novamber
1999, after being granted extension of time by the Minister responsible,
for legal affairs in terms cf Sectien 4l af the Law of Limitation Act. The
suit being founded en tort dm'licious prosecution) had to be granted
extension of time at the expiration of the normal period of three years.
It is on recard that the Minister responsible fer legal aflairs extended
the period ef limitation fer the plaintiffs to comrence the vroceedings
by & pericd of one and half years with effect from 25t day of September:
1999, It is ebvieus that when the plaint was filed en 16th November 1999,
the suit was very much within the prescribed time. This thoen aunswers
witheut any shade of doubt the preliminary ebjection raised by lMre
Ndalshwa the defsndant that the claim is né‘s time berrede The defendant's
paint of preliminary ehjection is one of the lssues for deteimination in

this ruling, and is accordirgly disposed of.

Tt is Nrthor on record that the plaintiffs in reply to the written
statement of defence olso raised 2 point of preliminary objection on &
point ef law that defence filed Le rejected fer ha¥ing been filed out
of time, In suppert ¢f the objection, Mr, Galikano learmed advocate for
the plaintiffs, argned that the defendant was served on 11th Jonusry 2000
and by 19%h January 2000 Ro written stafement of defeace was in place and
that despite a further gratuitous exkensien up to 11/2/2000 the defendant
wadted until 15/2/2000 te file the defence, It is the pisintiff’s svbmi-
ssicd thet the late filing of the defence and without leave of the ceurt
rendsrs the defence valueless, and sheuld Ye roiocted, Tm revly the

defendant steod defenceless and conceded that in deed he fmiled te file
his defence as ordered due te his absencé trom Do s Salsom and vas

not properly advised upen his re%urﬁ as to the proper course of actien to
toke, Defendant impleves the court io zllow the dePence filed su that the

case pyeceeds to trial in order to determine the su.t ol meilt,
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Well the defendant's plea is guite inviting, but it is desirzble
that the low must take its course. Indeed the defendant's plea wsulc hove
been acceptable if the defendant was seeking leave to file his defence ovt
¢f time. The situation in which the plea is made iz different. In terus of
Rule 14 (1) ~f Order VIII nf the Civil Procedure Cade as amended by G.N.
No. 422/1994 the céurt is mondatorily required to either proreunce judgment
against the defendant or moke such order in relation to the suit or counter
claim as the cose moy be, os it thirks fit upon defendant's failure to
present te present a written stntement of defence. Given the noture of the
case I am of the considereélzggt in inﬁereég} fustice will be served if the
plaintiff proceeds to prove the case exporte, /ccordingly it is ordered

that the plaintiff proves the cose ex partea
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in the presence of Mr, Gnlikanc fer the plaistiffe hut ir
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