IN THE HIGH COURT OF TANZANTA
AT DAR ES L ALAAM

FC. CIVIT, AFPEAL NO. Gk OF 2000

GALUM HUSSEIN (.o o 4 o 0 o o o . « APPLICANT
versus

RAPEAEL MITMA o o, . o o o o o . » HESPONDENT

- T T VPP

JUDGMENT

Manento, J.

Salum Hussein had bought a piece of land at a place called Mbagalg
Kiburugwa. He bought it way back in 1994, on 16/4/94 from the late
Mgaza Saidi, The measurement of the plot wes not stated except the
permanent crops which included six coconut trees, one “Mustafeli'’ and
one stump of bahaha trees. That sell was purported to hawve been
witnessed by Halfani, a police officer for the purchaser Salum Hussein
who testified as PW1 at the primery couvrt and Selemani Shabani for
witnessed the sale by Ngsza Saidi Musa Magenge DW2 witngssed the

sale as a ten cell leader,

Sametimes in 1999 Salum Musa, the appellant saw the respondent
Rophael Mjema developing part of the area he believed he had bought,
He instituted civil Proceedings at Mbapgala primary cayrt for recovary
of his land which had been trespassed by the respondznt, On hearing
the case, the court reached a unanimous decision that the land which
Raphael Mjema was developing was not part of the lapd the appellant
had bought from the late Ngaza Saidi, but Raphacl Njema had bought
it from the daughters of the late Ngaza Saidi who were the beneficiaries
of that land, the property of their late father, The appellant was
not satisfied by the decision of the primery court snd gc he appealed
to Temeke District Gourt where the =ppesl was dismissed with costs,
The District Court had believed the cvidence of Musa Varags who was
the ten cell leader who witnessed the sale of the land by Ngsza Said
to the appellant and the person who knew the boundaries and that
the area sold to the appellant never exceeded one fruit tree called
mfanesi®, The respondent was declared to lawful ovner of that ~
ploty s0ld to him by the heirs of the said Npaza Saidi. Then he
felt agein agrieved by that decision of the District Court, hence
this second appeale.
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The sppeilont in this appeal is represented hy Mre Muyovelwa
learned counsel while the respondent is representod by one Julius
Ndyasnaho, lesrned covnscl, The learned counsels urgued this appeal

by way of written submiissionSae

fhere is only oune ground of 2upeal filed in the following words:
iThat the learned District Hagistrste erred in law

holding the judgment of the trial priwsry

)
G
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mipistrate who clearly failed to B roperly

-

t
direet herself on the evidence adduced on the
ue of ownerschip of the disnuted land

The main issue here is, as I see it, wlhiether the land sold to
the appcllant by the late Nenza Saidi included thot piece of land
sold to the respondent by the heirs of the said Ngoze Sgidi. I say
so bocause both the sppellant and respon ont are claiming to have
bought the land, which formerly helonsed to the late Ngaza Seidi, but
sold by two differcnt perso cnalities, being Hgaza Soidi himcelf snd

his deughters after his deallye

The lesrned counsel for the anpellant urcued ir his first point
that there was no evidence that ony of the children of the late Hgaza
Saidi had been granted the probate letters of administration in res—
pect of the said late salum Mraza, Before I proceed, I wouvld like
first to keep the records of the learned counsel for the aﬁpellant
that the name of the originel owner of the land is referred t

not Salum Mgaza/lgeza. Secondly

o)

idi Mgoza/or Mgzza Seidi an

and more important the learned counsel is informed theot there is
nothing in law called probate, letters of mdnlnlstratlon. There is
a difference in use in low of the words prokate and letters of
administration, I need not go in conducting a lecture on these
two words as they are not issues before me to determine, w~econdly
there was no issuc before the District Magistrate or any other
court to determirne os to whether the children of the lete Soidi Mgaza
the capscity to dispose of the estate left to them by this
2ate:father or not. The undi“nutod ovidence is that the three
deughters of the late Seidi lgaza werd the heirs of their father®s
eccetate and that one of them, Moriam Ygaza testified before the
primary court that they had sold the part of the lend {which was not

sold by their father) to the respondent, Raphael Ficma e
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She testified as Dili, If there wes any dispute among the beneficiaries
of the late Salum Mgaza, then the issue of arant of letters of admini-

strotion would be relevant, otherwise, 1t is irrelevant in this appeals
The learned couvnsel submitted further that there was no sale
agreement between thu heirs of he late Salum Mgeza and the respondent
solemly becaus: there is no written sale agreement. The learned
counsel did not proved its fortify his urgument with either statute
or decidad cace wnich invalidates th disposal of land held under
customery law if the sale apruement is not reduced into a written
agreement, I know of no such mandotory provision of any law or
decided case. However, there is clear evidence of the respondent,
Raphacl Mjema that the land in dispute had been sold to him by the
heirs of the late Saidi Mgeza, @ fact known by Musa lagege (Q1c) a ten
cell leadcr of the area and the sellers as evidenced by the evidence
of Mariam Mgoza SUL, Musa Magege £U2 had told the primary court
magistrate thwt he was present wic , the deceased sold his land to
the appellant as well as vhen the heirs of the said bB3idi Mgaza
sold the remaining part of the land to the respondent, That was
a direct cvidence by a2 witness who witnessed the two sale transactions
to two different buyers on two different parts of the land, though
it all originally belonged to tlic same person, Saidi Mgaza, before

he died.

The learned counsel for the ammellant has coalled upon thio ceurt

to discredit the eviderce of an eye witness for no good Teasone

1

lusa Magepe had been very thorough in hLis evidence that the piece

of land sold to the apvellant enced at a imfengsi’ and that beyond

thet was the place sold to the re This cvidence was also

supported by the finding of the court itself on visiting ,A locus

in quo when it found the boundary of the appellants plot uemacatcd by
{(makuti) cocomut leaves/branches made as a frent funce of the
ppcllantts l”ouse. As soid cerlier and repested by the learned
counsel for the resrondent, Musa lMagege SU2 had been a fair and

nentral witness in the nome of a ten cell leadur S0 rmuch that it

L

cannot be prudent to discredit his evidence on ocath before the

trial courte
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The whole evidensce before the trial court showed that the land
sold to the appellant is not the same which was sold to the respondent.
The respondent's land ended at the road and it boarders that of the
apnellant at a place where wore a rree called mfenesi, The land
sold to the appellont wis hehind or it cnded et the Ugpfenesit and

not more than that, This leads me to the following conclusiona

That the respondiont 1awfully bought a piece of lanc sold to
! N 3

him by the heirs of the late Said Fpeza, that Saidi Mgeza had sold

1and to the appellant not beyond the ‘mfenesi® tree end thirdly that
the heirs of the said Saiai ﬁgaza had the capacity to sell the estate
of their late fathcr as they were the beneficiaries, Both the primary
GCourt and the District Court were correct in dismissing the plaint

and appe2l respectivelye I also dismisc the eppeal before me as

it has no merit at all, It is therefore dismissed with costse

AR, Manento
TUDTE
1/3/2001
Coram: Mutungi, DR
Yor the Appellant - My, Myovela
For the Respondent -~ FProsent in person

Manumbu (Mrs)

Court: Judgment read this 1/3/2001 in court in the preseace of

counscl lyovela for the apecellant and the respondent in

person read before F.5.K, Mutungi, DRIC.
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