IN THE HIGH COURT OF TFZaNLA

AT DAR ES SALAGM

CIVIL CASE NC. 421 OF 1999

PATRICK CHAMLOMO )
SAULO CHAMIOMO ) seceomsencocasn PLAINTTFR
NATHAYL CHSAIOM )

Versus
SOSPRTER N, NDALMHW. coescencossuvscascoa DEFENDLNT

IHI«I@A, Js

The plaintiffs in this case filed their Joint pleint on 16th November
1999, after being granted extension of time by the Minister responsible,
for legel affairs in ferms of Sectien 44 »f the Law of Limitation Act. The
suit being founded an tort (m'llclous prosecution) had to be granted
extension of time at the expiration of the normal period of three years.
I+ is on receard that the Minister respensible fer legal aflairs extended
the period ef limitation fer the plaintiffs To comrence the vroceedings
by & pericd of one and half years with effect from 25%n day of September:
1999, It is ebvieus that when the plaint was filed &n 16th November 1999,
the suit was very much within the prescribed time. This %then auswers
witheut amy shade of doubt the preliminary cbjection raised by Mre
Ndalshwa the defendant that the «laim is né*s time berred. The defendant's
paint of preliminary whjection is one of the lssues for deteimination in

this ruling, and is accordirgly disposed of,

Tt is Purther en record that the plaintiffs in reply to the written
statement of defence 2lso raised 2 point of preliminary objection on a
point ef law that defernce filed be rejected fer haying been filed out
of time, In suppert ¢f the objcction, Mr, Galikano learmed advocate for
the plaintiffs, argued thot the defendant was served on tth Jonuary 2000
and by 19%h January 2000 Bo written stafement of defence was in place end
that despite a further gratuitous exkension uwp to 11/2/2000 the defendant
walfed until 15/2/2000 te file the defence, It is the plzintlff’s svbmie
ssicfl that the late filing of the defence and without leave of the ceurt
rendgrs the defence valueless, and sheuld Ye rejocted, Tm reply the
defendant steod defenceless and conceded that in deed he Mmiled te file
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his defence zs ordered due ta his absence Prem Dav es Salzom and
not properly advised upen his return as to the proper course cf action *o
toke, Jefendamt impleres the court io zllow the gelence filed su that the

case pYececeds to trial in order to determine the svil on merliv,
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Well the defendant's plea is guite inviting, but it is desirable
that the low must take its course. Indeed the defendant's plea wsuld hove
been acceptable if the defendant was seeking leave to file his defence ovt
of time. The situation in which the plea is made is different., In terns of
Rule 14 (1) af Order VIII of the Civil Procedure Cnde as amended by G.N.
No. 422/1994 the céurt is mandatorily required to either prameunce judgment
against the defendant or moke such order in relation to the suit or counter
claim as the cose moy be, s it thinks fit upon defendant's failure to
present te¢ present o written statement of defence. Given the noture of the
case I am of the cons 1dereélig40 in lnﬁereﬂ$P fustice will be served if the
plointiff proceeds to prove the cose exporte, Jccordingly it is ordered

that the plaintlff proves the chse ex partea
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COtRT ;. Ruling to te delivered by DR/EC on o date o be fixeda
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CORAMe F8.K. Mutungi ~ DR/HC
For the 1st Plaintiff
For the 2nd Plaintiff / Mr. Golikano
For the Uefendont -~ rfbsent
CCs Maurice,

COURT': Ruling read this 7/6/2001 im court before F.S5.K.Mitungi DR
in the presence of Mr, Gnlikanc fer the plaintiffs bn: ir
the absence ef the Defendant though saved.

7o JKeMutungi
DISTRICT RFCGISTUR
7/6/01

ORDIRS Mention in chamber on 3/8/2007 for necessury ordelsa

- K Y
r .S .K.oijh" i

DISTRICT REC

e




