
IN THE HIGH COURT.OF TANZANIA 

A'A PAR FS S/.L4AM ■
* . 4̂  <4. . ^  ^ _ 4 ♦

Q s n p i.r t  ;,i-r E ,L i;0 . 50 o f ,2001 

• M S H A M - ' S A I D I *-;•■ -„• . .
' ' APPELLANT

Versus
THE REPUBLIC «, . .

RESPONDENT

i i L P ^ G J l E j r T
KIM/,1}® j ;

years ”  T **1 ' or"r ic t i° r‘ for rape and sentence of th irty

l  “  r t te d  out fo r  the o f f e n ° e - “ e a K » u “ t *  »  * *
he 16 ' R e n t e d  by Maleta and Nd^tana idvocates. 

the . f L ^ T n T ' l i a  >ras bOEOd on the evidence of the victim of

: t e ' : : : r :  : f r r “ ied - pwi in -  « « •  -  -  ~
alleged  to h- „ m  court on 25/8/9g> ^  ^

Sed committed by the appellant on 11th July 1998 Ihe &  t
«ho e ^ in e d  Asia to s a tis fy  hlasei f  „ hether " l y ’ ^  <J“ tOT

te s tifie d  a , W 2. He is  Dr. fted Paulo Mtefsta> 0 ^  * e™  "  DOt’

Muhijnhili Hedical Centre and he i„  a ^ o c h o l o ^ t !  “ *

T V h e  oou rt iB th o t  0,111/7/98 she hE,d r * * ™ ' 3 * « ■  « *

of PWI I t  i  “ °PPellCTt Mchorae vho fc the aiater01 ^W1. I t  l s  on reco rd  th a t th e  v ic t i f f i
tn& o ffe n c e  used to  setfvp- n

- r ~ : r r i  t his ^  —  -  -  — -
were not at hoBe. " "  retm'”ed the " ' rket « “  ohUdren

«  : i 0r : v h: “  ™  w  *  « * •  «■

*  coUld not to n is h  M y i n J J L l n  C l e ^ e ™ "  *  ^  “ *
after their arrival she parted with h i, „ Ife and „ent to ^  ^

p p e lla n t  was not s a t i s f i e d  w ith  the answer H +>,
- ‘ ̂ ^GD.toned tn M i l  Pt«M a  r* . 1

r e s is t e d  s iv in e- him { n w * -  ^ ^  11 3'he

She said  he had a t a i L T ^  '  ^  d“  *W 1 * EhB « «  «*

h erself one* »  - f  P^ *  *  i,KlStSd *h3t She =nde r s e lf  an. hia Wife were liv in g  separately in M ^hi,

t h r e a L T L " ; ! ^ :  r h 1" ? a e  ap?su=nt — ChSd W1 -«■  •
then raped her! I  “ hiCh ^  » •

cried , she „oUl d b6 « u L . ^  ‘  ta " *  «
that he had changed his mlBd an  ̂ h =PPellant inforaerl WI
u  -i vaG no lo n ge r  go in ^  to  k i l l  h  ■»* v,

she had seen his body and the ^ U a n t  had seen hern.



Later she managed to  escape and reported  the matter to  her s i f t e r  at K ilwa 

Road, They in  turn, reported  the inciden t to the w ife  o f  the appellant and 

even tu a lly  to  the p o lic e  s ta tio n  where 1-W1 tos g iven a PF3 fo r  treatm ent, She 

ended up being trea ted  at the Muhimbili M edical Centre where she was admitted 

fo r  two days.

The doctor wh».examined her , confirmee! thst'PW i was raped.

The. w ife  » f  the appellan t is  a P o lic e  women wh* was working at t t fa i ik i  by 

then,-She t e s t i f i e d  having rece ived  t}je in form ation abou t'the rape and ass is ted  

-Asia tn have the matter reported  to the pnline-,. Later she escorted  IW  to' 

h o sp ita l fo r  treatm ent,

Apparently the appellant did not g iv e  h is  defence. He requested fo r  a 

w ith  drawal r>£ the t r i a l  m agistrate on the ground that he did not have con fi­

dence that j u s t i c e p r e v a i l .  His request was turned down. He refused to 

t e s t i f y  and the t r i a l  m agistrate wrftte a judgment on the evidence which was on 

reco rd * He -ended .up con vic tin g  the appellant and sentencing him to  30 yea fs 

imprisonment. He-was aggrieved  and f i l e d  th is  appeal,.

There are seven grounds o f  appeal. The t r i a l  m agistrate i?  fau lted  fo r  

having accepted and r e ly in g  on the evidence o f  PW2 who is  an u n re liab le  ,

fo r  considering  the evidence o f  PW3 in  contravention the law and fo r  r e ly in r  

-on her evidence-for. being Tiiased because he refused to  withdraw, from the case ;. 

f o r  denying the appellan t the r ig h t  to  defendr. h im se lf, fo r  con v ic tin g  the 

appellan t on the uncorroborated evidence o f  PW1 and fo r  re ly in g  on contradictor^ 

prosecu tion  evidence.

The hearing Of th is  appeal was conducted by w ritten  submissions. The. Learned 

Advocate•fo r  the appellant and the Learned S ta te  A ttorney fo r  the Republic are . 

commended fo r  th e ir  e f fo r t ,  in  the. preparation  o f  the submissions, Bie advocates 

fo r  the. appellan ts in  p a r ticu la r  must have spent a l o t  o f  time to  find  a way in 

which the case fo r  the appellan t could go through.,

■ W hile the e f fo r t s  made -are r e a l ly  appreciated , I  do not find  m erit in any 

o f  the grounds o f  appeal r e l ie d  upon fo r  reasons to  be exp la ined ,

FM2 is  a g ^ o c o lo g is t .  He i s  «  s p ec ia liz ed  d o c to r . The advocates fc r  the 

appellan t are challenging why he was summoned w h ile he was not l is t e d  as a 

w itness to  be ca lled  a f t e r  the p re lim inary  hearing. The arguments fo r  the

jflpr the appellant is  that Seetion  28^ (1) & (2 ) o f  the Crim inal Proce­

dure /.ct.,1985 was contravened# The Section bars c a ll in g  o f  a witness- whose 

statement was not read a t the Committal Proceedings w ithout.a  reasonable n o tice  

having been g iven  by the pro*'e*utioi| to  the accused and h is  advocate.

With g rea te s t respeet to  the Learned Advocate fo r  the appe llan t, frhe 

Section is  very  c le a r ,  Jfc i s  speaking about t r ia ls  in  the High Court and

not in  the subordinate Couvt* Section  289 is  in  Pari* V I I I  o f  the Crim inal 

Procedure Act, Par* V U f  deals w ith the procedure or t r i a l  b e fo re  the



High Court*

* *  n0t read  to  the ?O U rt’  *  " 1 W ‘S * * < » •  « t « t a a » i j t
‘ <> be c a l le d  as a w itn ess  „  ^  ^ ^ “ f ^ o c e ^ W  cannot be a llo w ed

noticw  has been g iv en  in w r it in g  b~ +h - * "  ' CoUrt- unl<#fc a reasonable
a d v o c a te  »■ -  - ^  1 '^ eu tion  to the accused and h is

In th is  aP r e a l,  the s e c t io n  ha- > 

m isd ire c t io n  on the .part o f  tlv , a r i v o c - T f ^ r ' '  ° Ut ^  * *  ^  3 r e a l
o f  an e n t i r e ly  d i f f e x ^ t  s i t u „ t lo n  ^  ^  B *  s e c t io n  i e ta lk in p

^  .  ™ u i t y and „hct Ect T  r ti0” ° f  de° lM i " f’ -  evidence of^
the subordinate courts. “ '* *  f  is  rot applicable i„

Regarding the eecon[i srorad ^  _

not «  “ “ T e l la b le . -  „ l t „ OSS a„ i „ „ t  *h , ' T  * *  e
f o r  under S e c t io n  1 »  ( 1) o f  tho J * * *  ^  * * *  ln  c l ^ l y  p ro v id ed

not on r e c o rd  w hether « ,  „ as * , , ^ 7 “  * — *  * » .  * » .  * « * >  as i t  i s  

accused d id  n 4 t 0cca ss io n  ^  * • • * .  h“  e v id e n ce  a g a i ^ t  the

» t  a s s i , t  th „  c o w t  in  d e te l ; : ™ ^  -  -  J - t . c e  and h e r  e v id en ce  d id  

c a r e e r ,  she t e s t i f i e d  on r o c o ip t  "  * * * >  * *  °< ™ « te < S .  ,1s shot-,

a s s is t e d  W  to  r e p o r t  the na t t e r  to  the “ T * " * 1 = W  W 1  > • * «  - r e d .  She 

a t  ^  " h = t She d id - S M »  e v id e n ce  d id  n o t " *  * “ *  * °  h® T i t = l .

• -  * *  as .rou n d  th re e  •„ “  ^  ^  PrB3UdlCe = ^ » * -

th ° r t ' l o  " °  » • « !  f o r  r e p e t i t l o n T ” 00" 0011’  ^  ^  * * “  TOT* ” d ln  SromnS W

In  ground fou r .--p +v, *iLu r 01 the appeal t h -  +- - -,

r e fu s in g  to  w ith draw  f r ™  th e c a s l  when 2 1  U  * * * *  « l « w a  f o r

,TOCa to  f c  o f  th e o p in io n  th a t h is  r e f u e l  r < W * e d  h ia  to  do s o .  B *

° f  J u s t jc e  b e c a m e  the t r i a l  a - g i s t r a t e  i  T * * * * 1 0 * ’ ' * '  °  • « * • »  « U c 3 r r i 3 e *

earned a d v o c a te , th is  i s  a s e r io u s  a l l -  ~ ^  S r e o te s t  a s p e c t  to  th;-

— d th a t  a c co rd in g  t o  the ^  *

m a g is tr a te  from  the r r c c e .d in .-s  i -  n o t „  ’  °  < *  '  Jo-'iw  o r  ,

r * * 0*5 ° r “ V  o f the parties in ^  „Z ° ° ° C*  “  ^  »T  the
- t  w in  arcount to ^  tha ^  »  « c h  a tren;- i ,  aUoved,

magistrate who would hear t b . J  oa, ^ .  ° r r ° r t “ 1^  o f o^osing  a Judge o-,

0 7 “ !  ° a ? t  d e tG M ia ed  by  th s «o u r t  % B 1  t t  . . „
^ “ • - - ^ a a t e E a X ^ s E a s S a ^ e r ^ i  o f  I  T  * *  °  • « *  o f

. V1 ' v r t t t A  Ko- o f  1999, the Court of~j| 7 4a£s^ - S & A t t 8 K a a U i ! ! S f f = l

J U S U fy  th “  O f a ju d ge  o r  ^

’  1 . a e r e M k „ . _ . .  . f r r "  tn e - o c ee.d in ,s .

2.

3.

F ro c e e d ir^ q
e re  must be e v id e n ce  o f  bad b io  

Judge /  ra rg te tr o to  "  ° °  °  th °  U t i S ^ t  am1 the

The juc's °  /  m agistrate nu^t h - v ,  i
a d v e rs a ry  p a r ty  Qr on& Q f "  °  ° >Se r e l ^ i o n s h iF w ith  the

ju dge /  m a g is tra te  o r  a ^ m b e r  o f  h i .  /  *

-n in t e r e s t  in  th© outcome o/ l i + ., . ^  ClCSe f ^ l l y  h" s
-•■ m in is t r a t io n  o f  '' '‘ l f S ' t l o n  ' ^ c -r than the
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The appellan t d i-’ not n v a  'imr ~-r x.
o <-ny o f  thii above reasons. Instedd ho \ns m erelv

Peciou s th a t the t r i a l  n ^ i s t r a t e  wao M b # . Iho ^  x  '

t r  r . h ‘ t ^  ~  ^  h l H ; h i  1

Z Z , A £ T  th; ^ i ^ a* '  *  -  ̂  f0 , s « ,  ^  OTt o f
jusTi^c^, vVii t ever the case roulr’ T - i
B r c t m C  f i v e  o f  th „  ' ’ . ' * * ! r , U * s a ttem rt- a  «  «
o th e rs  I t  i  "" T  c0nccr” et,' xt fc=s to  ^ f f e r  the strae r e s u lts  as the

Si i t  is  on record th~t the a~rr1t - i -h •
h t a s e l f .  M» Ch as he h -  h . ' 1  , “  S" * n “  to  defend

. , " ~ o ttom an ;- the cou rt throughout r.n-’ h .-  h e - -re’ t i 'e

s u r r i y 'o ' lhlCl1 *“  fc r  the ^  r r o c e e d in ^  a .sulT-iy Ox proceedings mvo him ^-r-rrv-h^-; u r- . .
a - a in » t  f ,  * ■ n ■ o f  r ^ l a j  b -s e le s s  a lle r -r t io n sg a in s t  tne t r ia l  nr^istrnte -a- ^

* 51/30 a ■ cxi-rsco for seeking -for n r'i~v~o

L l r ; :  ” * * . « ?  — e '"■irectec’ h i ,  ^trio iu.ij  ̂own r r r r t i  , __ n . ,
, x , ' ’ e refuse:' to exercise h is  rirA t .̂ rr1 he

” ^  r  -  » - « • .  » * -  he ^

A tnnt ne was c>niec'1 -• defend l^ jp s e lf . He was riven
-  opportun ety  to  e x e rc is e  h i .  r i , h t  hut he r e f t e e d  to  e x e r c is e  h i ,  r i - h t . “

t in  T  ° f  thC ° r r e r l  CC,rrobOT=tlOT o f  the e v i 'e n c e  o f  the c i c -

3 c t i o n ' l V  thG t  " *  CM r“ t l y  !'0lntW! ° Ut ^  th9 L6OT6d * * * •  ' « « « , y
0 I f  %  “  ^  ETldOTCe Act ^  » y  S ec tion  27 o f  th „ ^ , 1

 ̂ ■ oos C ^pecia l P ro v is io n s ) S u W « t l n a 7, where the t r i a l  m -rris tm te  is

h u t ^ n  T  th ”  C r e d iM li t 7  ° f  th °  r t c t t o  th^  « * »  /  h .  i «  t e l l i n g  nothin-- 
ut the truth, corroboration i.  ̂ not renu-ir ri w

,  ,  , d -  reqaar^cl. However, in the ccee in wh^c? : ■■ =

aipeai has been preferred, there "
i e ' ... vju.t.1.Acatsjjt corroboration. t¥? i R the fw t r -

w o « ™  « « .  » 2 cenfirraet1 th = t h i ,  e , M i n , t i 0n r e v e o ie ,  th a t W1 m râ  
^ e  I T , „hlch « 2 h- c, t w W  in colIrt ^  ^  ^  ^  ^  ” lWJ*

Z r Z T  ” * * '  m  " 30 eh~  ^  ^  the
b « : u,  ;  T ’  W  3UPt “  ’ ■ - ' - e t i o n .  Ho ,n s  the r ror o r je rs c n  to  ten.er- n
DtCuUso xie ŵ is the ore who ui+ii +v̂
th e  r e s u l t s .  — ru n -n o n  o f  th „ r t o t i , ,  ond reco r-ed

In  t , iu i s a t  rcim  o f  the appea l, the t r i e l  n -.'T istrn te i- ch -llen -e r l fo -

: r : r’ r  ^  c ,  u e ,  W1
“  COUli’ t e l1  She s a x , she ^ s  th r e . t e n e .  ,  th n
ta x  e , a  she ^  he i f  th e  shoatod . ^  , l s „  ^  ^

hT . ” ° U l:' 1,04 OVO"  h" TC l i s t e d  her bec=Use  o f  the b-c- r e l - t io n - h ip
w xch the a p p e lla n t had w ith  h is  neighbours. In rceO iately  , f t e r  the r .p e  -he

rushed and inform ed her s i s t e r .  They went to  s ee  the w ife  o f  the- o p p e l l ’ nt The
rrutter wcis ro'Dcrtor1 tr» +,Vî  ^ ~) * m% x *
ra t io n  th " • + . " °  V1Ctiffl W?S t5ken to h^ r 'L ta l  fo r  esrami-
c tion ?  Wĥ  - • e™ " U ° n reVeSled thct W  v=s raped. Where i  the contr-ndt-

verv ' ^  f eli lle*" Wiat 1 Say 10 th?t the Pro’̂ cut^ n  evidence isv©ry consistent ^nd tht̂  *̂ TYr«aTi-ppell„nt was properly ccnvictarj*



5

The appeal is  e n t i r e ly  d ism issed,

f  ' '*
Â v\a a ^  !

N.P.K innro
T


