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This is an 8ppeal against conviction for rape and sentence of thirty
years imprisonment metted out for the offence, The appellant is Mshemu Sedd
and in this appeal he is represented by Maleta ang Ndumbaru Advocates.

The appellent's conviction was based on the evidence of the victim of
the effence one dsia Tusuph who testified as PW1 in the trial, Asin wag aged
seventecn at the time she testificqd in court on 25/8/98, The offence was
2lleged to have been committed by the appellant on 11th July, 1998. The doctor
who examined fAsin to satisfy himself whether rope hod been committed or not,
testified as PW2, He iz Dr. Fred Poulo Mtafakolo. He is 2 doctom working at
Muhimbili Medicol Centre and he is a gynochologist,

Whot PW1 t0ld the court 1 that on M/4/98 she hr@ returned from the
merket and found the appellont alone in the house. The appelloant i- BMis
brother in Law. The appellart is married to Driness Mchome who ic the sister
of PW1, It is on record thot the victim of the offence used to sefve os 2
house servant of the appellant ond his wife Dainess, They hod two children,
One was aged 9 ane the other 6, When PW1 returned from the morket the children

were not at home,

After she went into the house the appellont required her to give him
Ifformation about events which taok -place when she travelled to Moshi with his
wife, PW1 could not furnish any information becaouse she told the appellant that
after their arrival she parted with hi- wife ond went to their houre, The
appellont was not satisfied with the Answer, He-threatened to kill PW1 i ihe
resisted giving him infermatisn about what his wife dig while she was at HMoshia
She said he had a knife and pangnm, W1 insisted that she knew nothing ang

herself and hisg wife were living seprrately in Moshi.

By then the doors were lecked, The appellant approached PW1 with a knife,
threatened her, pulled eff hews underpants ;nd 8 skirt which she hag on, and
then raped her, As he was raping her, he threatened her with a knife that ir
she cried, she would be killed. ifter roping her, the appellant informed P
that he had changed his ming ang he was no longer 80ing to kill her becouse
she had seen his body and the appellant hod seen hers,
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Loter she monaged to escope and reported the motter to her sister -t Kilwz
Road. They in turn, reported the incident to the wife of the appellont ond
eventually to thc police station where PW1 wos given a PF3 for treatment, She
ended up being treated at the Muhimbili Medi-~al Centre where she wos ndmitted
for two doys. -

The doctor wha examined her, confirmed thot PW1 wos roped,

" The wife of the appellant is o Palice women wha wos working at Ufafikd by
then,- She tesfified hoving received tHe informatien sbout the rape and assisted
Lsin tm have the matter reported to the prlire. Loter she escorted PW1 to
haspit=zl feor-treatment,

Apparently the oppellant ¢id not give his defence. He reguested for a
with drawal af the trial mogistrate on the ground thot he dicd not h-ve confi-
dence “thrt justice‘“!@qipr;vail..Hig request wos turned dewne He refused to
testify ond the trial mogistrote wrate a judgment en the evidence which was on
recnrd. He ended up convicting the appellant znd sentencing him to 30 yects

imprisonment, He was aggrieved and filed this eppeals. .

There are seven grounds of oppeal, The trial mngistrate is faulted for
hoving accepted and relying en the evidence of PW2 who is on unrelioble exnesrt,
for considering the evidence of PW3 in contravention Af the low ond for relyirg
on her evidence .far being winsed beeause he refused to withdraw from the case,
for denying the appellant the right to Cdefendr himself, for convicting thc
appellant an the uncorroborcnted evidence of PW1 ~nd for relying on contradictor,

-prosecution evidence. -

The hearing of ‘this appenl was condueted by writien submissions. The Learned
Advocate  for the appellant and the Learned Stote Attorney for the Republic are
commended for their effor® in the prep-ration of the submissions. The advocates
for the appellants in particular must hove spent & lot of time to find 2 way in

which the case for the appellont could go through,

- While the efforts made are renlly aprrecinted, I do not find merit in ony

of the grounds of apreal relied upom for reasons to be explained.

PW2 is a gymocologist, He is & speciélizedV&octor; The advoeates fcr the
appellont are challenging why he was sunmoned whils he was not listed as a
witress to be called after the preliminsry henring. The arguments for -the
ermpagll for the appellont is thet Seetion 289 (1) & (2) of the Criminal Proce—
dure /ct.1985 was contraveneds The Seetion bars calling of a witmess whose
statement was not read at the Committel Froceedings without. 2 ressonnble notice

- having been given by the rroseeution to the accused an? his advocotee

With greatest respeet te the Learne? Aidvocate for the arpellant, ¥he
- Bection is veryw§e‘y cYear, ¥ ts epeaking obout trials in the High Court ond
- not in the_subordinaiﬁ Cou?%. Sest¥don 289 is in Part VIZI of the Criminnl
Procedure ict, 198§, Pore VIX deals witl the procedure . or tria} befcre the
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High Court,

Wos not

It is trye thot for tricls in the H

Ay ’ .
ich Court, 2 witness whose statement

read over to the accused during comaittal yroceedings, cannot be allowved

to be called ag - vitness at the triay ir ths High Court unic¥y - reasonable

noticc has been &iven in writinge by the I recution to the fccused and his

advocatg,

e

In this arrecl, the section hzin been cteqa out orf context and it i g real

misdirecticn on the port of the advocnteg for the arrell-nt, The scction is talking

of an

entirely different sifuntion 50 the gquestion of declarings the evidenceiof

P2 g Mllity ond what ret does not trise, Tnot Provision is not aprlicable in

the subordinate courts,

Regarding the secend Eround of appesl i+ iz true th-~+ PW3 yas = comretant

but not o compelleable witnesg amzinst the orrell-nt, Thiz i~ cleorly Trovicded

for under Section 120 (1) of the Tonzania Ividence Aet, 1967, Museh as it is

net
Accused did nat occassion any miscnrriage of the juctice ™nd her evidence dia

not asgies

On reecord whether W3 was informed of hep right, her e¢vidence agnin-t the

t the court in determinin@ wvhether or ngot rere was committed, As shoim

earlier, she testified on Teceipt of the informotion about W9 being r~ped, She

&ssisted P to rerort the matter to the Folice ane 3scorted her to hospital,

That i whot she did, This evddence did not in any way Prejudice the Srrelirn+,

In

as far as zreund three ig concermed, it heg peep covered In ground #we

an< there ig o need for repetition, %

Tefusing

In -roung four of the Apreal, the trial M gistrote is being chollenged frr

te withiraw frem the case vhen the 2ecused requesteqd hinm tc 4o 50, The
g

advocate is of the opinion that his refusal ocenssioned a serious miscarriage

of Justice because the trial 2ogistrate is biased, With greatest respect +o thz

Learneq advocate, this is 2 serious allegation, The adveente of the orreli-nt is

informed that 2ccording to the Position of the 12w, a withdray of 2 julse ~r o

magistrate firom the Froceedings iz net autom-tic once it i= Tequested by the

acecuscad

OF 2ny of the parties in the Iroceelinrs, If sych 2 trend i ollowved,

it will anount t¢ fiving ths Partics an errorturity of chousing = Juidge o

mazistrate who would hear their cazes,

T -y -
Loureon g

In 2 recent case determineo by the Court Aprecd - Thet i= the cose of

e.,.Rm?.i{m@M._ Ins w.?.ll?}?;{,..O.f,...P.O.l.iﬁ;?.ifiﬁl_ﬂ&ﬁ?io._llnﬁ.xﬁi&e}.&

Civil Appenl No. 1% of 1999, the Court of Arpeal save three conditions which

Justify the withdrawal of a judge or magistrote frem the Procecdings,

-

e

2e

3.

There must be evidence of ban blood between the litigant spe the
Judge /'magistrate |

The jucge /'magistrate M=t h-ve clese relotionship with the
adversary rarty or one of them

The judge /'magistrate Or 2 morber of hie / her close f2mily hos
°n interest 4n the ocutcome o " litigation ©*her than the |

auministration of fustiee,
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The aprellont dic not give any of the above redsens, Instedd he was merely
Suspecious that the trial mogistrate was biss, The impression which T et ds that

the appellant hoving heard the:.evidence whibh wos adiycen 2cinst him, he was

airaid of focing the obvicus &) he wos just leckine for = wey of gettirr out of
Justicc, Whot ever the case coulﬁ'be, it 2 o ho;éless attempt, In as far as
ground five of the “Prenl is concerned, it hog to suffer the name results =g the
others. It is on recors thot the appellont was glven on oprortunity to defend
himsclf, Mu ch =s he h=d been attending the ceourt throughout =n he henrd the
evidence which was tenlercd, he requested for the surrly of the rrocecdin~s. The
suprly of procecdin-g gove him on crportunity of roisine b-seless 2llerations
azainst the +rinl naristrate, on? it wes 2lso a choree for seekin~ for o ch nre
of venue of the trial nezistrate. When the trizl mogistrate "ircetec him accor—
ding to the 12id Jown rroetice, he rcfﬁseﬂ tc exercise his rizht "n7 he inqdistes
on whot he k-2 been told was not pessible, Under such circumstances, he cannot
be heara cormplaining that he was Ceniaq 2,riCb§.§g,defenﬂ himself. He wos riven

on opportuncty to exercise hi-~ rizht but he refuse’ to exercise hie ri-ht,

Ground six of the orrecl concerns corroboraticn of the evience of the cicw
tim of the offence W, s corrcetly yrointed out by the Learned State Attorney
Seetion 127 of the Evidence Act 1967 as "mended by Secticn 27 of the Sexunl
Offences (Special Provisions) Sub~Secticn 7, where the trial meristrate is
satisficd with the credibility of the wletim thot she / he is telling nothir:
but the truth, carroboration(is not required. However, in the cose in whick g
arreal hes been rreferred, tﬁere wos sufficient corroberation, W2 is the docto:
who cxamined PM, Two cenfirmed that his examination revesled that Pwd was reped.
The IF3 which FW2 h-o tondered in court shows thot the results were hizhly

suzrestive of rope. FW2 was a 30 ch-llenmed fo- hoving imrroperly tendercd the

&

¥rz2, This however, was just m mis<direction, He wos the Froper yerscn to tender it
becouse he was the one who Jealt with the exomin~tion of the wictim and recorled

the results,

.
In the 1ast roun of the appeal, the trinal mrpistrote i ch~1lenzed fo
relyin~ on the Irosecuticn evidence which was. full of lies, W1 was the oﬁly
persin who could tell what exactiy haproned, She said she w2s threntened v_th a
knife that she would be killed if #he shouted, She also expressed an oprianion
that shouting would not even heve assisted her becouse of the b rel-tion=hip
which the arpellant hod with his neigshbours, lmmetiately ~fter the rope, she
rushed and informed her sistery They went to see thc wife of the arrell-nt, The
matter was reperted to the Police, The victim wos token to hofpital for exnmi-~
n~tion ~nd the examin~tion revealed thot FW1 was roped, Where i~ the contradi.
ction? Wherc is thell lice, What I con 52y ir thot the prosecuticn evilence is

very consistent ond the 2prellont was rrorerly cenvictod,
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