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The appellant in this appeal one 51450 KOTDO is appealing
agaivst tbe judgment of the Temeke Dictrict Court (Mrs Nzota-
D) which RIEVIDIDN the finding of “igamboni Primary Court.

The Higambeoni Frimary Ceourt declared the Lnpellant the winner

of a civil suit involviung the Appeilant =and HALIST ALLY NGULANGW 3

Fere'inafter roeferred as the ;bﬁbondemt) The dispute touchs on

*

a nicce of land.

The historical background of the matter giving rise to this

digspute is as foillowsi=-

The Appellant filed a suit wounber 52/97 at
Yiganboni Primary Court agninsct the Respondent.

She was sucessful,

The Respondent was d*buatisfiedfhe appealed to Temeke
District Courts The Temeke District Zocurt upheld the lower
court juigmnent. Dissatisfied, the Respondent appealed to this
court. This court (Justice ¥alegeya) discovered an error on the

record unamely judgment oi the

ymbont Primary Court was not
Written in accordance with the provicicns of Government Notice
(GI1) number 2 of 1988 in that tie %rial primary court magistrate
{hr. Hanad Hassani) vhoe is referred to as a member by the above
aamed 7 2/1988 summed up the cacs to his colleague members.
Justice Zalegeya declared the proceedings a nullity and ordered

retrial, The case was Aassiy

e Jelfe Jumho a primary

Court Magistrate of course with a nwow set of assessors.

“hen the case came befare Vs, J.ti, Junbe - Primary
Court Magistrate, the Arppeili-nt informes “he court that she
24 serve:sd the Hespondeant tlroush Faiire lews Paper and

.‘,
azisg thie court she be allowad to proces’ exparte,.



Her prayer was granteds The case procecded exparte and

Judgment was eantered in her favour. Vhen the Respondent came

to know tibis development, through the service of Mr, Rwabutaza,
learned co;nsel’filed an s#ppeal in the Tewmeke District Court
challenging the manner of subtitutced service effected inter alia
in that it was not stated whethcr all efforts to serve the

Respondent was unsuccessful, hence pulication in the news paper,

Triis countravenes 5,19 of the Frimary Court Civil Procedure

Rules 1564 vide GN, 310/64,
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The Temeke District “ourt allouwed the apneal pointing

cut that there is uyo order isoue
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P Tor substituted service., That,

o
i
)
3
)
%]
o

rict Court concluded, coutraveuces Tule 19 of the
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nnry Courts Civil Procedure Rules 12684k, I+ declared the
rroceediungs anmullity and oxdered rotrial, Disastified with that

finding, heuce the appaal.

In her wmemorandum of apreal the Anpellant raised four

ground., I reproduce then verbatim for ease referencei~

1o Hi kuwamba Mahakama ya Wilayva imekosen kusikiliza
rufaa ya Hamisi Alli Ngulangwa wakati kesi
f

ilishasikilizwa tayari Mahakama va Mwanzo Kigamboni

A
mpaka Mahakama Kuu na Hamisi Ally hakuweza kufuatilia
madai hayo kwa makusudi Mheshiniwa uwamuzi wa Jaji
Kalege#% {(Sic) na uwamuzi wa Hakinu MahakamAa ya

Mwanzo,

2e Xwani baada ya kesi hiyo kufizishwa Mahakama ya
Mwanzo Xigamboni Hamisi Ally Hgulangwa hakuweza

i ¢huria Manakama kwa matsudi tu hali yeye anaijua
koes

pde

hiyo na Hakimu wa Malskamn ya Mwanzo alitos (SiC)
amri ya kotoa tangazo na nilifauya hivyo Mheshimiwa

Tangazo langu.

3¢ Kwani kesi hLiyo ya Mahazama y= liwanzoe baada ya
kutolewa uwamuzi mpaka silu 30 zZimctolewa na kwisha
hakutokea huyo Hauis? Ally fzulauzswa kucmba rufaa
mpaka ukafanyika utckzlezaji kubomolewa kwa nyumbna
ya Hamisi A1li Ngulanswa bwa auwri ya Mahakamna ili

eneo 1angu hilo 1a shrsaba nikalid:? 'e na nilikabidhiwa
Mbashiniwa barua za ub Zajl,
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Lk, Hivvo Mheshimiwa Ma-alamn vako itapitin
kunbulkiumbu Zote zangu %ana wmabasama ya mwanzo
ilivyotekeleza uwamuzi uliyonifanya nimiliki
sehemu yangu na Mkuu WQ.Uilaya Temeke

”

Aametekeleza «wn anri ya iiahaiiama,

Let me start with the first ground. The Appellant is
saying the matter was heard and finally deterwmined starting

from Xigamboni Primary Court to High Court wvide Justice Kalegeyat s

jJudgm=nt. In otherwords shec 8ays the matter is res judicata,
Hith fue respect to the Appellant the matter was not finally

retrial because of A

(4%

abdjucated, Justice Kalegeya orderoc
fund aw'nin_/o¥ non compliance with Gif 2/1988, Retrial means

to start afresh. So this ground has ac leg to stand,

of summons in the hqjirq Heus paper was correct as the Responden

Was aware of the case, It is trus th-% the Respondent was

avare of the case, but I am afraid whether he was aware of the
te=ring date. And in fact this <5 a bonc of contention in this

£t is Mr. Rwabutaza's contention in the District Court,
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Ruabutaza d4id not appear in this court thought he was aware

of the hearing date, that the course taing by the Appellant
iz pulishing the suwmmons in Majirna News Faper was not propor,
It offends Rule 19 of the Primary CTourts Irocedure Rules,
15¢4, The Rule provides.,

{ %y 4 ; 3 o~
19g1) sudject to the provisicus of su »-rulﬁ(Z) a summons
¢r ary other documant requircd to mo sorved under these
rules shall be served on the detfeni-n+ rersonally or if he has

azent authorizoed to accept corvice or such agent,

4 AY ERe) . 1 . .
(27 Hdhere the court ic catisfier th=t rersnnall service

gannot be effected or canunnt he effected without

U5y DBy direct that the
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summons or documcot b2 served either by post or

Ly leaving it withk an adgatt siale momber

of the defeundant cr with come o ult male.servant
residing with =im, or hig emlcrer by affixing a
Copy of the summons or doeoumont on some conspicuous
pAart of the last lnown residence of the defondant

a
And as other copy tizrocof orn the Gourt notice board.



My uunderstanding of sub-rule 1 of Dule 12 is this, As

a goeneral ruls personal service shold always be effected
upcen e deferndant either to imaocli or thrsough his -agent,

Sub=rule {2) of Rule 19 is an exccenitisn to sub - rule 1
to that other modes of service wrich arce not »ersonal may be

2fTected but subject to court satisfaciion tirat personal

sarvice cannot bhe effected or cavnot bhe efYected without undue

del=y ¢r expense
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n the instant case serwvice was effected by way of

pubhlication in Majira News FPaper, Though this is aot among the
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medes enumerated above but this mor

A quite aConsideratlegiqe aanc no

adaptedsused for

h as one if the
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ways of effecting service., £4Ls it does oo harm the
administration of justice, I awm of the view that the practice

culd continue te he usod,

aving said so let us procesed. The rocord shows very
cizarly that there is no anplicaticn to effect service by why
publication in Majira llews Fapers. Indeed no evidence or
explanation was offered as to whetlhier mersonal service was not
pougilrle to be effected; hence the applicaticn. More so there
is aoithing on record to indicate whether the court was
satis¥ied with the reascus. 5o in abscnce of aay explanation

the sublsiituted service affected was not properly made.

Ls regard to the third grouud tue Apnellant is saying
this aprenl is time barred in that thirty days had elapsed
long time ago whewn he appoaled 2 the Jistrict Courte I quité
agrec on this, But the Respendent sought and obtained lzave
to Aap oal out of time vide Misc.CiveGascs {sic) No, 8/99 filad

in Teneke District Court.

figally is the fourth grouud. T hiave gouc through the

_ thie execution ic L on Al axlepql prewises, thic exo
recordy I am satisfied that Appellant's grouvands of appeal /
& +
v

are without morits. oy

In the final alaysis the apreal is d.-smisse:d

hng
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For avoidance of doubt the doacision of 3 District

fard
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rehy upheld.



T
H

Order Accordingly,
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Judgmont read over is thc ls ' the Appellant
absence
in - - of the Respondent,




