
TI1.8 qppell::mt in this F\ppcc.:qlone r;/.~:]nDU KOlTDOis ::tppeqling

8g~iDSt the judgment of the TaNaka JiGtrict Court (Mrs NzotF\-

DH) wh:ich I?:~T~:':;~U: tbe finding of Xig,o!':l1::;oniPrimr-try Court.

The Kig;::!fn"rJoni?ri'1I"'\ry Court decl"lr-ed the Lppell"lnt the winner

of .q civil suit involving the l..PP811:':n:d;"Ond H./JiISI ACLY NGULlJ\fmJ:~

e=ere inqfter referred "IS tile :':?8spondent) The dispute touchs'on

'1 p-lcce of lqnd.

The l:..ppellQnt filed "l suit n'_l'i:~'Gr 52/9'7 "It
~igq1~Oni ?rim8ry Court qgniost the Respondent.

She it/lOtS sucessful.

The Respondent WqS dic,;cCltisf'iedfne qppeqled to Temeke

District C~)Urt~ 'The Temake District CO~.irt upheld the lower

court. This court (Justice K"Ilegeyq) discovered An error on th~

record u"I'Yloly judgrnont of the :-=i{~-"'t:nt::)ni ::-'ril!iqry Court Wr-tSnot

dri tten in :'lccordqnce wi tb t}'e provtsiol1s of Government Notice

(mT) number 2 of 1988 in thqt tl:'e triql p:-:-i'tiqry court mqgistrqte

(Mr. ~Iqmqd;{r-tssqni) who is ref'Grrer:; to l1S ~ me'uber by tbe qbove

nQmec1 GN 2/1988 summed up the CqC'~) to;J~<.s colleqgue members.

Justice ~~::l.legeyqd(~clqred the procGed~.l1CS q nullity "lnd ordered

:'Thcm the CQS2 cqme bef..)re I!ls. J .N. Ju::nbe - Prim"'\ry

Court 1If<-1.gistr1te1 the !i.p'p,,"'!l·_·~l1t 1t:for:)1e~.. -.bo court thqt she



Her prqyer w~s gr~nted. The cqse proceeDed exp~rte ~nd

judgment WrlS entered in her f'",vour. ·(.Tben the Respondent c~me

to know tDis develop~ent, through the service of Mr. Rw~butqz~,

le<:lrned eo .nsel filed rln p;.'.po:"ll i;~1 tbe Te~11ekeDistrict Court
;

ch~llenging the m",nner of Gubtitutcd service effected inter Aliq

in th'1 tit Wq s not st"" tee? wtj(:~tbo.,", ~ 3.1 e:ff"orts to serve the

Responden t \>JqS unsuccess:fu 1, :bonce pub l:'.c "l tion in tb e news p~per.

'I'}:-.ds contr"lvenos S.19 of the Primqry COL~r.t Civil Procedure

Rules 1964 vide GN. 310/ 6l~.

D" t . t C .1 1.8 r1.C ::lUrl;

In her .emorqndum of ~ppe~l the L~pcllqnt r",ised four

ground. I reproduce then verbq tim :for ease reference:-

1. Hi k\'lIQmb'1Nq1:JQkqm~ y:"\ ~Ji lqyq imekos8Q kusiki 1izq

rufq" yq Ihmisi Alii NguVwgwq wqk.qti kesi

ilish",sikilizwq tp'Y"'lri l'1q;J.qk~1"lq yq Hwqnzo Kig::tmboni

mp,"lk"l r'hh~kqm'l Kuu nA.E"lmisi Ally hqlrufNez::t ku£uA.tiliA.

mqdqi hA.yo kW::tmqkusudi rfuesbi~iwq uW"Imuzi WA.J::tji

K::tlege!A. (Sic) nq u w.q''1uzi t-J.q I-Iqkir:m f;1qhqkqmq yA.

Mh'::tnzo.

kuhudhuri::t Mqhqkqm"l kwq m~\~sudi tu h.qli yeye ::tn~ijuA.

k2Si hiyo nq I-h1d"Ju \~"! E.q "'~~'1:C!"'\ yq Nwqnzo .qlito~i (SiC)

nmri yq k,:to"l tqng"'1zo n'l r:ilif'qD/n hivyo l'-fheshi':niw"l

T'lngqzo l.qngu.

3. Kwnni kesi ~iyo yq Mq~8~~~~ y~ ~Wqnzo ~qqd"l y.q
kutolew"l U'~"lmuzi 'upqk'1 siku 30 zi'"1DtolC\-I.q nq lcwish"'l

hnKutoke"'l hUy0 lo{<:ninj l.lly lfgu1.QU,';!>iA. kuomlv'l rut'::t·q

mpqk'l ukq:fqnyikq u tCk3 lezqji l<::ul.:'o'7JO lev)A. IHv'" nyu'TIbq

y<~ Hqmisi AlIi Ngu 1:=:0 :;wql:~!:4. qr:;r]_ y'\ Hqhqk::tTI"I i 1i

en(~o V:mgu bilo 1."1 8b;':111,1"'1 nik'1',:icT-:;;'e nq nilik:'lbidhiwA



4. Hivyo Nheshi1J.lil-!"\ l'1q~',:'\:''l.~,ny."\ko i tqpi ti"l.

kumlmkumbu zote ZAUgU '.:1:~i''J''l 'T!;-l}]::}'Xq'1l'l yl'l m\~l'lnzo

ilivyotelwleZA U\-Jq~'nt:zi uliyonif.qnyq nimiliki

sehemu y::mgu UI'l Nkuu HA ~!i11Y:'\ Temeke

Let me stArt witb the first txo~nd. The AppellAnt is
s"1ying ~]e ~.qtter WqS bs,qrd And fin'lily determined stqrting
from Kig''lr.-lboni Primqry Court to High Court vide Justice Kl'llegeyi'ls

the m~ttar is res judic~t~.
tbe Gqttor w::ts not fin::tlly

.qbdjuc.qted. Justice K'llegeyq ordered rotriql becl'luse of I'l
, er:J;;:or. /fun:::IAmGutql/Ol' non compl:Lllnce l<lithCti,J 2 1988. Uetri.ql meAns

to st.qrt .qfresh. So this ground h::}GaD leg to stqnd.

It is Mr. Rwqbutl'lZA'S contention in the District Court.
I'IX' Rh1qbut'lzl'ldid not I'lppe"'lrin t~:;is court thought he WAS .qWqre
o:f tbc he.qr-ing dqte, thq t the C;1u:r.setq>ing by tbe Appell"'\ut

r.esiding wi th hi:., or biG et1:~l~~'er by <If'f'ixing r-t

copy of the 3ummon~ or dccumcnt on so~e conspicuous



Ny undarst'lnding of sub-r-u 10 1 of D.u10 19 is this. As

q Gooor~ 1 ru It} persoll'11 servic"" S~10;1.:-J'11\}'lYs be effected

upon t~~G defond:'1nt either to -.j'-~lC21f' or through bis "'lgCtr'C-.

Suh-red8 (2) of I{ulo 19 is :In excce::.:,-ti.'J:; to su'!J - rule 1

Y.10dcs enumer<1ted ~bove but tljis 'llOdG b'ls been ~dqpted, used for

PI qui t", ::lconsidGr;;;:;16ti':1G qnc' rr..>w i t b~8 flourish <18 nne if the

expl"!r~''ltion w~s offered A.S to t-Ibet:::.ier personql service W.<iS not

po::.:sibll':~ to be effected, h .::onee t;,e :'\p~~1ie"!. tiou. More so there

to np- 2'11 out of time vide Misc.Civ.Cqso. (sic) NOt 8/99 filed
in To~uko District Court.

Fin'111y is thG.fou;-th. b'Tound. I hAVe- gonC' tbroueh the
ks the executJ_on lC ,,"1e,:}::l on '11 i:i,leR"~l nre'7,-;ses, +",0 eXGc.d--1on

rGc;':L~d•• I :'\m s"ltisfied tbqt t~iG t.ppolLu;t's gr~ounds of :=tPf>oql -I --J._



.iJuc1gnont reqd over is t:'10 prer:H::nccv,{jf of' tho A'ppell~ntqbsence
in - ,yf the Roaponden t.

,/

.../ 26/7/2001./


