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' The a p p e lla n t W3s charged w ith , and was co n v ic te d  on h is  own 

p lea  o f  g u i l t y  o f ,  doing  g r iev ou s  harm C /s ,  225 o f  the Penal Code. 

A ccord in g  to  the adm itted fa c ts  the a p p e lla n t and h is  w ife  l i v e  at 
Igundu V i l la g e  in  Chunya D i s t r i c t .  The a p p e lla n t l e f t  home on 15tn 

Septem ber, 2000, fo r  a jou rn ey to  Usangu V i l la g e .  He l e f t  h is  w ife  

C h ristin a  Kazibwe, beh in d . He retu rn ed  home two days l a t e r ,  that i s  on 

17th Septem ber, 2000. I t  was at 9 .0 0  p.m . when he a rr iv e d  home. 
S u r p r is in g ly . f ouncj a m3n sharing^ company >with his'r'Wife in  th e ir  house; 

the man turned oikt to  be the comp] a inant ♦, I t  i s ' -was s ta te d  fu rth er  

that the a p p e lla n t ’ s  w ife  f le d  -and l e f t  the a p p e llan t gra p p lin g  w ith the 

man he su sp ected  to  have e ith e r  s to le n  h is  lo v e  or*;, wns about to  do s o .

The a p p e lla n t h id stabbed  the in tru d er twice** in  .the chost when the 
a p p e lla n t 's  neighbours a rr iv e d  to  stp p  the fightv" '"A ppellant in  h is  <■ 
c o n fe s s io n a l statem ent to  the P o l ic e  the a p p e lla n t s ta te d  that he stabbed  
the com pla in m t because in  the course o f  the s tru g g le  the"* l e t t e r  h e ld  the 

former by the" neck in  an attempt to  s tra n g le  him. This was not d isp u te d .

I f  that be 'the p o s i t io n ,  i t  i s  the law that the a p p e llan t was e n t i t le d
' ■. h - \ -

to  a rre s t  the com plainant and to  use a l l  n ecessa ry  and la w fu l fo r c e  to  
\

subdue r e s is t e n c e .  He had to  e f f e c t  the a rre s t  because apart from 

su sp ectin g  a d u lte ry , the a p p e llan t a lso  su sp ected  the com plainant to  be a 
cr im in a l. For w h ile  he gave chase to  the com plainant he shouted ,;t h i e f  , 
t h i e f 11.’ In th ese  circum stances the t r i a l  cou rt erred  when i t  f a i l e d  to  

‘con s id er  the a p p e lla n t ’ s s ta tu to r y  r ig h t  to  ur-e reason ab le  fo r c e  to  e f f e c t  

the a rre s t  o f  a man whose m ission  was not d is c lo s e d  to the t r i a l  c o u r t .

The a p p e lla n t i s  com plaining th at the sen ten ce  o f  two years im prison
ment was, in  the circum stances o f  th is  ca se , m a n ife s t ly  e x c e s s iv e . On 
h is  p a rt , Mr. M ulokozi, lea rn ed  S en ior S tate  A ttorn ey , argues th a t , s in ce  
the maximum sen ten ce  in  a crime o f  th is  nature i s  seven years im prisonm ent, 

the two y e a r s ’ c u s to d ia l  sen ten ce the t r i a l  cou rt awarded the a p p e llan t

e  * . . / 2



was j u s t i f i e d  in  the circum stances o f  th is  c o s e . I t  i s  h is  view that 

although p ro v o ca tio n  cou ld  be a m it ig a t in g  fa c t o r  when co n s id e r in g  s e n te n ce , 
the 'teentence was la w fu l.

I have g iven  due weight to  learn ed  Counsels arguments b u t, w ith due ; 

r e s p e c t ,  I am not that the t r i a l  cou rt cou ld  have awarded the sen ten ce i t  

gave i f  i t  had a lso  con sid ered  tho a p p e l la n t 's  r ig h t  to  a rre s t  a man who 
emerged from h is 'h o u s e  and put up a f i g h t .  *By and la rg e  i t  i s  the 
com plainant who i s  to  blarne ^for/.what h is  m is c h ie f  brought to  himi 1 * 

th e r e fo r e , f in d  the sentence to  be on the h igh  s id e*
In the r e s u lt  the appeal jagpinst sen ten ce  co n v ic t io n  is  d ism issed*

The appeal a ga in st sen ten ce is  a llow ed . Consequently the sen ten ce i s  so  

reduced as to  amount to  the immediate d isch a rg e  -o f th e  a p p e llan t from 

p r is o n .
■ Judgement to  be d e liv e r e d  by the R e g is tra r  on 17th. Septem ber, 2001.

J .  M. MACKANJA
JUDGE

10/9/2001

Date: 17/9 /2001
Coram: M*G. Mzunaj Ag« DR.

A p p ellan t: P re se n t;
For Respondent: M r«‘ Malata -  S ta te  A tto r n e y --  P resen t.

C/C: A g r ip in a ,
C ou rt: Judgement’ d e liv e r e d  th is  17th day o f  Septem ber, 2001 in  the

presen ce « f  the p a r t ie s .  • ' :
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