IN THE HIGH COURT OF TANZANIA

2T MEEYA

e, i1
. * MISCFLLANEOUS CIVIL AFPLICATICH NO. 13* OF 1999
(ORGINAL MREY. DISTRICT COURT CIVIL CASE~NC,.92
: ' OF 12994) CL
: YESAY'I;X TE‘.‘-"ELA M‘f_’»’ANBU\N‘GU @0 evo0vcvoDO e oo ﬁ.I’PLIC[lNT

VERSUS

N.B.C. HOLDING CORFORATIOCN seeososcseons RESEONDENT

BN

RULLIXNG
HACKANIA, T
o —'9R . w'-
Yesaya Tewela Mwambungu has taken out a chamber summons by whicb he has

instituted a chamber arplication seekins the following orders:-

(1) that %his arplication be entertained out of time;

(2) that the ruling in the Mbeya District Court Civil Case
No.92 of 1954 dated 9th January, 1997 be revided and be quashed;

r

(3) that he be given leave to 1 ﬁﬁft a written statement of defence
- to.the counter claim in the ;ri_Civil Case, presumahly No.92 of 1994

(4) that this Court do order that Civil Case No.92 of 1994 should
préceed to full hearing and finel determination,
The applicétiQn is éupported'hy the affiéavih of‘the arplicant. In order tn lay
a clear background to what I propose to say ahout that affidavit I have deemed it
expedient to réproduce it in extensc, namely: -

1T, YESAYA TEWELA MWA{BUNGU, an adult christian, of Uyole area,

Mheya, do hereby solemnly swéar and state on-oath as follows:—

1e T am the plaintiff in Civil Case N0.92/9% at the Mbeya
District Court o This case was finished in a manner that

will appear in the folleowing paras of this affidavite.

2, In thé said Civil Case the defencant was the former National
' Bank of Ctherce the ypresecessor of the respondent. The
said défehdant had counter=claimed under Order 35 of the
CPC in the SWM of shs.9,676,194/45 as at 25/10/199% allegedly
 being the ou£stan§iﬁé amount -together with interest and
’:béﬁkiehé;%eé grisi;g oﬁf ofra term loan and ~rerdraft
amounting to shs.3,706,ooo/; taken in 1987,



3, The main suit that I had filed was for praygfs that my
property which had been wrongfully attached by the Bank

be returned to me. The said property was a Valmet Tractor.
Noo TZ 86392 and an Isuzu 7 ton Lorry-No. MB 3769« The
said vehicles had reen ‘wronzfully grahbed.and attached by
the Bank in May, 1989,

.4¢ I do not dispute that I took- the szid locn .nd

- roverdraft of Shs.3,7Q0,000/é from the respondent
in 1987, 3ut my complaint is that the Bank (id

“not follow the loan agreupont in attﬂcnlno ny
,nroperty as follows:~ - . X

r

(a) Pars 3 of the Bank's, letter aparoving

B my lozao of th.J,4OO OOO/; stlpvletea '
thot' the first instalment of shs.170,000/
‘towords repayment of the loan was duc
to be peid in Junc, 198897, Yet as carly
as 4.4.3989 the Bank had started clriiing

;. that I was over—due in rcpayment of the
locon and that I was not adhering to the
lonn repayment’programme.

(b) Para 10 of the szia Bunk's letter
stipulated that the loan was segurcu
Sy iy farm at Uyole rLOLStered unéer
CCTtiLlCﬂte of Occunancies Nos.3734
L/o Nos., 72125 =nd. 72131 valued at
'tnn*** me at shs,4,100, ooo/;.

v”‘t the Bank ‘grabbed the said
motor cehlcles lnstenu of foreclosing
cna oeLilng_thc ﬂortuaged farm,

(¢) is s%ated‘above, a2r2 -3 of the Bnilils
letter stipulated that the first
repayment instalment was supposed to
be Haid in June, 1959,

Yct the Bank attached the szid
metor—vebicles in IMuy, 1989 bvefore
the start of the agreed repayment
period, '

Attached are copies of the snid

- Bnikis letter morked i and B to be
purt of this afficdavit,
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What heas hcen stated in »nara 4 above was

the theme in the said Civil Case No,32/94

which I filcd at the District Court of Libcya
praying for the return of the said motor-
vehicles, As stated esrlier, the Bank
countcr—cloimed in the sum of shs.9,676,194/45
under Order 35 of the CPC.

I applied for leave todefend myself agcinst the
Counter—clzim.as stipulated in Order 35 of the
CPC, Iy reasons for apnlying for leave to defend

were esscntizlly those as.stated in para 4 hereinabove,

If given leawe to defend,.I would h"vc r“lSud
the dcfence on the following issues: “

() *'Whcther it was proper for the Bank
" %o attach my property which had not
bcen mortgaged to the Banik,

j) {thether the Bank was right to forcclose

‘any .»roperty before tne repayncnt dute
had become due, ' ‘

.(é) e ther the Bank has poweré to attwch

+ eny »roperty of a customer which is
"not secured on the loan,

In the . ruling for the scid application for leave

- to defend, the trial Resident Magistrote dismissed

the application with costs. The -court insisted
that there was no triable issue worth allowing

me to defend against the cbhunter-clair end ordered
me to pay the Bank the said shs.9,676,194/45,

N N

NaturallJ, I was dissatisfied w1th thc ruling,

I instructed my former advocate %o appeal to

the High Court., The s-id advocate, thc lcarned
Mf;;Mwahgole, informed me that he had filed the
appeal on 5.2.1997.: He cﬁnn served me witi the
copy of the wmemo of appeal which showed that my
appea},qu.uo.8/97 at the High Court, Lbcya.

I octtach a photo~copy of the said nemo of
appeal which is marked C ~s part of this affidavit.

‘@« The copy of the ruling is parked D. -all %o form

part of this affldBVLt.
.;,v-
'r"
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9. So, from 5,241997 I hzve been of the impression
that my asncalswas pending to be heard &% the
High Court., My advocate has beenftailing me
that the &npeal was yet. to be fixed for hearing
every-time I enguired from him about thec progress

of the anucal

10. Howsv*r, whun I found that the appeal was rather
vdragblng on for too long, I decided to go straight
to the ClVll Reglstry of the High' Court orr'18/8/1999
to enguire about the pro"ress of the case:

A WS deeply BQtOnlSuu to be told th et there is
no pCﬂQLﬂU appeal in Jbhaer ngh Court in which I am
the appellant. I-was further told that cven the
so—called Cirvil Appeal No.8/97. as shovm .in the
purporte nemo of- upbegl is a fake one, The High

" Court ¢ sistry shows that (D) Civil Appcel No.8/97
y is of dlff"rent parties zltogether,

11, In the circumstances, I an likely to losc 1y rights
for no Iistzkes of my owie Hence this application
in which I =m praying for the followins reliefs:

(&) The High Court ravise the proéeedings.
;nd“ruling.in the District Court of
Ibeya Civil Case Ho.92/94.

(b) Quash the said District Court's rulling
dsted 9.1.97 and set aside the orders
thereto. C

{c) T be given leave to defend mysclf
ageingt the Bank's counter—elzim:of
sis.9,606,198/45, '

(d) The Civil Case 1%.92/1994 procecd to
heoring and final dekermination,

12, I verifyr tﬁat what has boeﬁ étated-in ﬁaras A ;ﬁd:“ '
11 above are obtained from information supplied -
by my prescnt mdvooutc, Mr. ﬂkunbo. mhg_npq£ of the p
age true- to the best of my own pchOﬂul knowledge e ®

The affidavit, p: rfwcularly paraﬂranhs 1 to 8 chironicles

stages through which the appllcatlon for leave to defon@;pasged

W ‘. 0/5
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The said application for leave was.dismissgd. The apnlicant

swears in paragrapn 3 . that the dismissal of his aggllcrtlon'

*

aggrleved hlm, so he ¢nstructed his advocate, Mr. hWenuole, to

institute an appesl before this Court. To hls,astoshment m;.
Iwangole did not do what he was instructed to do., That ip was
on 18th August, 1999, when he discovercd that the appeal had not
been instituted after all, Unless; therefore, this égpiication

,1is allowed he will lose his rights,

" ' The counter sffidovit by which thc respondent bases her
foapos1tlon to thc a,giwcztlon is fatally defcctlve as it does

not conform to the rc~u1rements of Order XIX rule 2 of the

3ivil Procedure. Code. It is defectlye because even though it
is nar+ly based on tho dcgonent's belief, the groundas for such

b“llefS are not dlSClOuwd

- .
~ FON
S

et

Mr, Mkumbe, ieccrncd counsel for the applicqnt,“hﬁs filed

written submissions which are mzde up of two'sentenéé,“except

~ for the.oPening address 2nd concluding words. ..,Iecrncd counsel

says thisei=-

"ess The re:sbﬁs for this banllcatlon exre |
as indicate - in the affidavit by. the apgl cent
which supports the Chamber Sunimons. . I auno1J
" pray that Your Lordship rggard what ever Hus
. been written in the affidavit as part of this
ertten SuDMLDSlon.o- ‘

*

Hr. Mwakilasa; learned counsel fop the r%spondent; haas not
been exhaustive either, In essegée;ﬁe submits that it is clear
from the counﬁéf 2ffidavit that thedéacision of the District
Court was ndt’apycllablo, so that the allegation by the applicant

that he filed a menorandum of appeal is not true for it has not

been countered by tkb dppllcant's cdvocate who is allcged to have .

-

) drawn the Said.memopandum of appeal. - Like Iir, bkumbc, U'r,Mwakilas

cos/6
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o -

clso invites thls Court to eon31der the counter affidavit as part

of his subn1851ons.

As the chambc“ suumons v1v1dl" °hows this applicn tlon seeks

s

four interelated rellcfs. 0f coursc, by its wvery nﬂturu, the |

succesé of the application much depcnds on the flrst rcllcf For

should it fail, then the rest of the application Wlll 1so rrumble.

What then, unust be done in ordbr that the ap:llcwtlon may

.

suééeed. The answer rcsides 1n the Law of leltatlon act, No.lO

.

of 1971, In Order for an appllratlon such as this onc to sucreed
the requlrements of scction l4(l) of thc Law of LlMlt”tlon Act .

nust e met, It prov1vcs thuss—
-114(1) Totwithstanding. the provisisns of -
this dct, the court may, for reasonable or
~  sufficicnt cause, extend” the period of
limitation for. the institution.of an appeél
or application, other than an application

.

for execution of a decreta.,. .

As Yy law provided the applicant must show that hc was prcvented

by "sufficient or remsonable cause™ to act within the time prescribed

by law,

The GXPreSSlOno tsufficient caﬁse" or reasonABlC'E;use" have
not been defined. ifo doubt:these exaresalons are as N1d° as they
arc comprekensive in tndlr m@anlnb. It may be sald th. ln their
natural meaning they uover a s1tuatlon which is beyond ths control

of the party who stctks to justify his LOlDy. aAccordiny to the

lcarned authors of mltru. Cohmentorlcs on the Luw of Lindtation,

4th Edition at page 990:-

".es The uCSt whe ther or not 8 cause is
suffmcxent is to see whether 1t is a
bona fidc cnuse, inasmuch as nothing shail
~-®e taken to be done bona fide .or in good
faith which is not done with due care and
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attentiony Subjcct..to theabove test,

the words "sufficient causc™ should

receive liberal construction so as to
Vadvonce subs%antial justice, When no

neglifence ~iver inaction nor want of bona

fides is imputable to a party for .the . e,
delay in filing an appeal it would constitute
a suff1c1ent oause...‘,

The Indian scholars vicre maklng a comnpntary on scctlon 5(1) of the

Indian Law of leltutlon Act whrch is in pari materia with

cction 14(1) .of .our Lw of leltatlon Acte Tge comrzentary is,

therefore, relévnnt to our 01rcumstﬂnccs. Applying_the principle

that is embodled in -the Indlan Jurlspruaync ’ théVQuestion is
P Corte

wne ther the applicant passes the abowve test which I propose to
apply here, This eam bec done if the applicant cean shiow that he
hes accounted for the* tlme of the - uelay; -and this must be done

strictly., He must -3i0w. that he 1s not guilty of laciics or

t

ncgligence, _ -

According to the affidavital-svidence which supports the
applicatioh:ﬁhé wﬁolo delay %s Eiaqu on Mr. Mwangolc, lecarned
counsél, who it is ailcged, neglected to file the appeal in time,
If that was the cese then the applicant was requircd to have
ir, Ewahgole testify regarding whether indeed he had instructions
to institute the appcals In any cast, proof was required for the

7.'

fact that the °p911Cunt retained Hir. liwangole to act for him,
There is no such proof. Even 1f Mr, liwangole was lnstructed, it
is now trite law 1n our country that counsel's negliscnce does
not constitute "sufficicnt cause or reasonable cause® for any
délay. It follows that the.delay of over two yeérs is not only
inexplicably 1nord1nwte, 1t was not caused by sufficient or

.:r Lr’,'

reﬁsonable causey: - LS a o result the flrst prayer would fail;

w1th it go the othsr threc prayers. IR

rn

oo.fo/8



Iet me now say & word or two about "submissions" by learned

»

counsel, Seriously bnclrs were not suomlss16n3~ they wore prayers,
4s I had occasion to soy 1n 3nothcr case, and I fool disadvantaged

to have to quote from iy own judgient, Kulwa _V, Retgpgg g Officer,

/T9967 T.L.R. 320 at pages 322 ond 323:-

MRS

As rejords the first ground of appeal
when this nppcal was called for hearing
the parties were directed to make formal
written subiijssionsew Et would appear thod
ITr. Byabusha, an °dvoc0tc oased in 'Musona,
was engagced by the uppellant to prepare the
written sub1lss10ns for the appelldint, He
dld so 2nd filed 'a docwent with five

sentenocs, the operative part of- whieh read

. thus; . . - SR

-y

'*May it plcasae.your Lordship,

In gddition to my grounds of

_appee I wish to submit that the
“learncd Trinl Remident Maglstra
aisconstrued s. 19(1) of the Lponl
Goverrnmcnt (Elections) Lct 1979 No."
' 4 since thit section relates to a voicn}
‘and notv o petitioner like myself, a f
pe%itionsr is governcd by the provisioﬁs.'
quotcd in my first ground of appeal ..,

Iearned counsel wao drew the appellantis sub—
missions did not care to mike a correct citation
of the Jjct, nor did he find it necessary to
elaborate on the alleged misconstraction 0f s
19(a) although he should hawve real{sgd:that his
generalisation is pregnant -with scrious aspcersion
on the proifcssional capability of the. icarncd
Trial Mogistrate. I find it unnecesszry to
admonish lcarned counsel but he should reclisc that
what he drew for his client are not submissions 8t all.
Subnissions mﬁst contein reasons and bases for legal
‘and factuol propositibna= which are put fdrward by
learned’ counsel ‘as officers of the oourt. In these
Q;rcumst;pgps the appellnnt has not filed any written

ves/9



submissions as required by thc Court.®
With that said, the applicetion is dismissed with costs.

Ruling to be delivcred'by the Distriect Registrar on 6th
april, 2001,

sgd: J. T EACKANTA

4/4/2001

Q

OUrv:

- ——t—

1

Ruling delivercd this 12th day of 4April 2001 in the presence
of Mr. Meumbe learncd counsel for the applicants znd Mr, !Mwakilasa,

l.erned counsel for the respondent,

sgd: !I.G. Mzuna
Ag. DIB'RICT REGISTHALR

12/4/2001

Certified true copyr of the original Ruling.
}
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DISTRICTtﬂEGISTRAR
LIREYA




