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Misc.,CiveCase Vo, 11 of 2000 was instiguted at the Distxict
¢ surt of Maromsoroe it iz = ouit in whieh Adam Said Kibwe is
t10 plaintiff and 5ijali Namechani the defendante In these
rovisincnal proceedings, they Are the appiigant and he responlent
respectively. Tan the scuit wileh was filed at the District
C ~urt the plaintiff is praving for A restraint order agaiast
sale of a family house and may be a deé¢laration that he ie

still the -mdministrator of the =sctate of one Namaduani Iddi.

Actually, to mo it appoars strange, why the ¢ase should
be titled Miscellaneous Civil Case instead of Civil Case
To. 11 of 2000, The cage ic A suit and not merely Aan ap?liCQtion;
Tﬁis is a matter waich the Qesident Magistrate in Charge of the
Moragoro Distriet sheuld look into, The cases must be gi#en

proper desgription, octhorvwise the gtvilnxagiatry»may Aand up
beiJ§Zﬁ%as.

While the casc was 50inT o0y the defendant sold the house

which farms the subjoct a~tter of the suit. The sale t2ok place

despite there beins a temnorary injuunctica restraiping the sale,

TaslimAa .
“ Wiio wuas

¥When the case wAad calle” on 19/10 001, Mr
representing the platntifl applied for leave to add another
defendant in the suit, At last this is what I gatber from the
1ast sentence of the “roceedinge it Mr Taslima's submissione
The defen-ant obhjectod %7 the anulieation and the case wW=g

~4journed for A ruling,
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Tn her ruling, tha trial maristrate ¢id not coufine
herself to the nrayer which was made by lir, Taslinae Instead,
it is ghown thnt what Mr, Taslima 2=d orayed Ior wAas leave to
start the ouit afresh mecause the svit wasgs WIOR: 1y filed.
Going Ty *the court record ,this is not wb 4at ¥r, Taslima had

prayed for,

-

Th> trial magistrate wsnt ahead and Toid Thal the sult was
arously £lled. That since therc wegs Pro:=ate and .céministration
fause No, 120 of 1997 already filed, what was beins prayed for by
lip. Tasliza had to be pursued throush the Probate and
Adminiztr~tion Cause No. 130 of 1997+ She 2:1lcd that the suit

was res Jjudicata,.

The ruling of the irial court is waat 0~8 »rompted, the
{.ling of these revisional proceedinis, Tzoy ave been filed
by Mr Taslimn Learne. Advocate, under Sectione 79(1) and 95
the Civil Procedurc Code 3ol A8 well ~c Cection Ui of the

Uagistrates Courts Act 1984,

I do uot 4now why the Advocate has choocen to cite both the
provisionc under the Civil Procedure Code »nd the Mag zistrate
Courte Aot, 1904 because they cater for fifferecnt circumstance,.
Thereas a revision under the Civil Proccdure Ta

e

restricted to jurisdiction, under the Mnoistrate Courts Act 1934
it covers ~ll circumstances where an injustice Tns Leomn dones The
advocnte ouzzt o he cleay whether ©ils complaint £alls under the
provisions iu the Civil Progedure Cocde 66 or under thne Magistrate

Court Lect rathar than just d-oing A guess WO,

The main reason cive for sceking fcxr A revisgion is that
the ruling woich was giv is irregul=r =0l 7S eTTOTS
material on the f=ceo of tha record involwin: ‘v justice.

The hearing of the revision was carrics wut by written
submissions. I thank both Mr, Taslimm, Ldvocats and the

respondent for £-2%r suhmissions,-

Tha respondent has paised a preliuic ry ~dection on

several points wxich T must eonfess do woif fall witihzin matters

de

shieh can e argued by written submiscion. % =m iu total
agreement it tha submissicn made Ly lir, Toslima on this

aspects



That a preliminary oljzesl = ust be aonfine? t» poiunts of

1aw only., Where any mattor can not be resolved without evidence
then the mattor can n-% e raiscd as A preliminary shizetion
The case of Mukisa Discuit sanufacturing GO Lt? Vs, Yest End
Distributorg Lt ZI/ T,/ 596 cited by Mr. Taslima gilves

~n celaborative explan=ti o on waat constitutes Aa preliminary

~bisctions. The poiunts ~aigc] by the respo “ont caanot be
\) ¥
scti~ns hecausc they are matters

~of s the court ean resolve th9%9,

Regarding tae a=mlic tlon itself, I, must say that it
+- 3 merit. The

-2 #as trial eosurt is very clear that
¥ -, Taslima has aska o0 leonve to amens the plaint B0 th~t
annother party can -e ad’eld “hen the masistrate made A,
ruling, she diverted from the igsue which was bhofore hoer and
started adressing other amttors of the suit beinz res—judicata
and an applic=tion to atart afpesh, Obvioysly these were
matters which bad nct "theon raiced and arzued befnre DeT.e

Yhat she had to resclvs WAl +=o issuc of amendmeat of the

plaint to ad< aantmer Jefendant.e BY adressing an 15su
which was not raised the trial maglstrate acted with matoeria
irrepgularity uopder sactisn 7 9(1)( ) of tkz2 Civil Frocos ure

COC}G, 19660

I quash the ruliu” 2ated 5/12/2001 aund order A proper
ruling to bo written adrecs .o the issuce which was raised
by the advocate. Th-+t ig tho issue of 1l2ave to amznd thoe
plaint with a view of aldin. aa~ther nefendante The cac: to
be placed before another mazicirate with o« mpetent jurisliction.

It is s» »ordered,

1. P.
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13/09/2002




