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IN THE COURT OF APPEAL OF TANZINIA
AT DiR 1S SALLAM

“1VIL JPPLICATION NC. 73 OF 2002
1. “he Matter of an Intended Ahppeal.

BETWEEN

TANZANL. LEVINUE LUTHORITYw o o 0 o & JPPLIC/NT

4ND
(dipplication for stay of execution of
the decreec from the decision of the
High Court of Tanzania (Commercial
Division) at Dar cs Salaam)

(Kalegeya, J.)
dated the 7th day of June, 2001
in

Commercial Case No, 260 of 2007

e emans

RULING

RAMADHINT, Johi.t

The respondent company is a joint venture with the Government
of the United Rerublic of Tanzania managed by a foreign company
called BAVIMIN on a payment of a management feeo The respondent
company has been pranted a certificate of appreval as an investor
and was given a tax holiday of five years. Under the Income
Tax Act, the respondent company is required to charge a
withholding tay of 20% on the tienagement fees and pay it to the

applicant authority,

The question is the interpretation of section 22 of the
National Investacnt Promotion ang Protection fcty 1990, (NIPPA)
now replaced by the Tanzania Investment Act, 1997: whether the

tax holiday armlies alsc to the withholding tax,
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The respondent company's impression is that the tax holiday

applieg to the withholding tax, too. The appllcant holds a

dlfferent view that it does not and 0 claimed the withholding

1

tax of the previous five years, That amount cane to

Shee 4,742,794,531 /-, So4 the resﬁohdent company went to court
and KALEGEYA, J, upheld them ordering the applicant to refimd that
amc-zunt. ‘The applicant has appealed to th:.s Court, Meanwhlle,.
the applicant has filed this applmatlon to stay the execution of

that decree pending the appeal,

For the applicants was Mr, Teemba, learned advocate, while
Dre Tenga a‘ppéarecl for the‘ respondent, Hr.- Teemba cla:ime;l that
there is an irﬁportant point of law to ‘be decided in the intended
appeal. As his second ground for secking stax of execution

Mr‘. Teemba submitted that the appeal has great chances of success,

. A third reason advanced was that the appl:.cant would suffer

L

irreparable injury if stay of éxecution is denied., Mr, Teemba

said that the applicant is g Government Agent for collecting

revenue used in running the country« He argued that if that

amount z.s refunded then a colossal sum of money would be withdrawn

from national development and that would cause irreparable injury,

I do not agree with Dr, Tenga in his submission that there
has not been shown that there is an important point of lay to be
decided by this Court, Dr, Tenga conceded that 'IQXIEGEYA, Je has
1;ie"cr::i;lzled differently from KATITI, J. in Mufindi Tea L Coe v, Tanzania

evenue '

Authority, Misc. Civil Cause No, 139 of 1999 (unreported)s That

means that there are two opposing decisions of the High Court on

"the interpretation of section 22 of NIPP4, Undoubtedly that ig an
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important poiit of law to be settled by this Court, However,
the existence\pg an important point of law, in itsclf, is not a

compelling reason for Staying execution,

I always fing it difficuit to say whether or not an appeal
stands an overwhelming chance of Success, ixperience has shown
me that therec are a nuﬁber of times you think that ap appeal
would be determined in a certain way but only to change ming
after the hearing of all the submissiong, 50y I will not hazard
& guess more so as I do not have details of the two Opposing

decisions of the High Court,

I do not agrce with Mr. Teomba that the applicant would
suffer irreparable injury if stay of execution is not granted,

The nonoy the «rllzant collects does not beleng to it but goes

into the Government Coffers., Admittedly, as Dre Tenga conceded,
the applicant night have its owm projected goals of amounts to be

collected but failing to meet those is not irreparable.injuny.

On the other hand, Dr, Tenga claipgd that it is the
Tespondent who would suffep irreparable damage if that colossal
Sum is withheld from being used to advance its business, But all
that I can say is that the respendent hag already parted with

that amount for s~me time now, anyway.,

There is anothor Teason which this Court Uses in deciding

whether or not to grant stay of execution, that isy balance of

inconvenience: as between the two parties which one would be more
inconvanianced,ii,stayhis-g?antad. The two learned‘advocates, ‘

wfortunately, did not canvass this reason directly,
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Dr, Tenga, from the bar,

gave his CXperience of the difficulties
involved ip getting refungs fro

m
stating that the re

ordered but qig not allege that the Tespondent is g difficult
taxpayer,

I make Nno order as to
COStsa

DITRD 4 DL g SALAM thig 1St gay af Decembe-r, 2002,

»_,‘-‘,

A8 o Lo M DHANT
JUSTICE oF APPEAT,

I certify tpat this is a trye COpy of the original,
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( P.L.K, WAMBALT )
DepyTy HBGISTRAR




