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on 23/&/1998 filed n» sult a aiact t%é.?ﬁnﬂaniq uOVGnUH
futiority the defendant Prayviv fow 1udgm@ht and d-creec
agaist the Dofendant thatge- (
(a) restitution tc the aiatiff: oﬁ¥the whole consig, o, &
(b) release of seized trailer number TZ 72008 to tho w
owners ia good coudition of repair o #
(c) Damages:—
(1) TeShs, 120,00C0/= por uqv for loss of income
on the trailer from the date of Sr12ur toc thre
date of judimont
(2) container demuria, o charges.” . a2t Us § 2
per day frowm the Jate of seizure to the date of
Juﬂmmuub
(3) TeShss 26,000,000/= Loin g I%ss of expectoed
idcome on tha crusiganicnt ‘on the open uarket,
(d) Intercst at the “Aauk rate i1l the day of judsment
{e) Costs of the sui
(r) Aany other relief{s) a5 the R2otourable court mnay
t

{
deem fit angd Just

The defendant upon belng served with the plaint angd with

leave of the court filed its written statemant of defen
13/7/98. The defence malbly disputed +he Plaintiff'g
emphasizing, amoanr other thihgs, that the seizure of the
container was occasioned by false doe

shipped, as well as failure cf tho rlai

cdemandad on the Zo0ds under refarenca
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It came to Pass that
years ~fter the Pleadings 7ad heen filed, the defendant files

A notice of preliminqry'cbjection raising a point of 1law thst th
Plaint is incurab 1y defect for contravening the Provisions
of Order VII Rule 1 of the Civil Procedure Code, With leave
of the 'court the Partics aade uritten submissicns to arsue

37

tha Preliminary objection Wwhereby the dfendant ¥as representor!

by Mr Delcko, a legal cificer wsile Mr, Mwita Waisaka

learncd advocate reyrescnte

Arguing the preliminary o jsction Mr, leleko citing the
provisions of Order VIT 7ulc T 2% tie Civil Procedure Code 9CA
enumerated the mandstory rarticulars to e contained in a
plaint, Furthermore it ¥Aas the view of Mp, Jeleko that Tyt
l(i) of Order VII of the Codc imposes 1 matdatory requiremens
that a plaint should coutais a ctatement of value of the subices
matter of the suit for purposes cf jurisdiction and court foog,
50 far as the ggsco admits, Mr, eleko finds that th: valye
of the subject matter of the suit, to wit the trailer and
4351 pieces of footballs uct te Lave baen stated in the pla.r.
hence a serious cmission rondering the Plaint defective

assuming that the court a5 juri ‘adiction,

Mr, Belcko had ve t ancther round to his Preliminary

objection din that the plaint before the court does nct contain
facts to show that the court hag Jurisdiction so as to

comply with thoe Provisions of Laction 13 of the Civil Procedure
Code 1366, To augment the sulm Ssions, Civil Case No, 179/9L

Dsm Registry (unreported) Wwan cited by Mr, Zel ko,

e

In reply the learned ALVICALE for the plaintiff attacked
the pPreliminary objection for seln £iled out of time and at
any rate aont at the earliest eportunity since the same hias boon
filed three years lator sub Rsequent to the written statema ant,

Mr. Waisaka cited tho provicicns of Order VIIT Rule 1{z) of
the Civil Procedure Code in support,

i

t is contended by Mr

£

On the Question of juris dictinn
Haisaka learned advocate that para 11 cf the plaint has

€xpressly stated the Jurisdicti

O
o
#-'ﬁb

the court notW1thtand&.¢
that tho reliefs Prayed io the pi: fu: are mostly declarator

for the reloase of the subject wmo - . S < e auit.
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In the alternative Mr. VWaisska implores the court to allow amendment
to the plaint for the interest of substantive justice and st the

same time sceks to distinguish the cose of Tanzania Liquids Storage
Cos Ltd V, Rejan Industries Ltd in Civil Case No, 179/91 witl the

present case. However Mr, Waisaks did not elaborste on the distinction,

In his short rejoinder Mr, Beleko was of the firm view that
since the preliminary objection was based on a point of law, the
question of limitation would not arise so long as the competenay

or incompvetency of the suit is called into question,

It is quite plain that Rule 1 of Order VII of the Civil Frocodure
Code provides the mendatory particulars in a plaint, In particulsr
Rule 1 () and (i) perticularise that the rlaint shall contain "the
facts showing that the court has Jurisdiction and a statemen* of the
value of the subject matter of the suit for the purposes of jurisdicticn
and court-fees so far as the case admits,* The present plaint
arpears not to comply with the above cited provisions of Rule 1 (o)
and (i) of Order VII as such as correctly submitted by Mr, Heleko
it is incurably defective, Adopting the holding of my brother
Judge Bahati in the case cited above which is not disimilar to thc
present case I hold that the present case is to be rejected for

being incurably defective and as such there is no plaint at all

,~.for all intents and purposes, It should further be pointed out

that it is the settled position of the law that the question of
illegality is a fundamental one going to the root of the case

and as such it can be raised at any time in the course of trial,

In sum and for the reasons stated I uphold the preliminary

objection and dismics the plaint with costs, Orc: v accordingly,

S. IHEMA
JUDGE



2/7/2002
For the Plaintiff: Absent hui gorved
For the Defendant: Mr, Delzsko

C .C . Kom‘)a

Court: Ruling rea? this 2/7/2032 in but in the Presence of
Mr. Deleko for the Tus in the absence of Mr, Waisaka
fer the in thoush read, Read Hefore FeS,K, Mutungi

District Registrar.
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