
IN THE HIGH COURT OF TANZANIA 

AT DAE IS SALA;.M

CIVIL 'REVISION NO. 79 OF 1999

JOHN K, MADAHA . . . . . . . . . . . . . . . . . . . . . . .  APPLICANT
Versus

NATIONAL HOUSING CORPORATION RESPONDENT

B ,TJ L I N G
IHEMA, J ;

In EM C iv il  Case No. 161/1998 the Resident Magistrate Court o f  Dar­
es Salaam at Kisutu entered an exporte judgment on 18th August 1998 in 
favour o f  the National Housing Corporation, the p la in t i f f .  The defendant 
ffohn Madalia, having been served with summons for  leave to appeal* and
defend, fa ile d  to appear and defend the s u i t  f i le d  under summary procedure
pursuant to Order 35 Rules % and 2 o f  the C iv il Procedure Code 1966.

Following this ex parte judgment, Mr Madaha the judgment debtor on 
25th August 1998 f i le d  a Chamber Summons under Orders IX Rule 13 (1) ,
XXXVI Rule 2 (1 ) ,  Sections 68 (e) and 95 o f  the C iv il Procedure Code as 
w ell as Section 1̂ f o f  the- Law o f  Lim itation Act 1971 and prayed for  the 
follow ing orders, namely: -

( i )  se ttin g  aside the ex parte orders entered on 18th
August 1998

( i i )  restra in ing the decree holder from a lloca tin g  Flat
No. )̂02 on P lot No. 21/5 Sea View, herein a fter  referred  
to as the s u i t  premises, to Dny other tenant pending the 
determination o f  the main s u i t \

( i i i )  ordering the restoration  o f  the judgment debtor to  the 
su it  premises

(iv ) granting extension o f  time within which the applicant can 
apply for leave to appear and defend the s u it .

On 11th December 1998 leave to appear and defend the su it  was granted 
by the Resident Magistrate Court o f  Dar es Salarra at Kivukoni, however the 
said  Court refused to grant the other prayers including the prayer to set 
aside the ex parte order invariably because i t  did not find s u ff ic ie n t  
reason advanced by the judgment debtor in that regard# I t  is  on record 
that mn the strength o f  th is  order, the judgment debtor cum defendant f i le d  
a v r itten  statement o f  defence on 30th December 1998. Nothing took p lrce  
a fter  the f i l in g  o f  the written statement o f  defence u n til on 21e± B&cember



1999 when rev is ion a l proceedings were f i le d  in th is court by the defendant/ 
judgment debtor unde- Section kk ( 1 ) (b) o f  the Magistrates Courts Act 1984 
and S ection  14 (1 ) o f  the Law o f  Lim itation Act. 1971* The rev is ion a l procee­
dings are intended, once enlargement o f  time is  granted, to  seek the rev is ion  
o f  the orders which were not granted by the Resident Magistrate Court in  i t s  
order dated 23rd March 1999* These rev is ion a l proceedings are the sub ject 
matter o f  th is Ruling.

Rule h o f  Order 35 o f  the C iv il Procedure Code gives power to a Court • 
o f  Law Sito set aside a decree, and i f  necessary stay or set aside execution, 
and th erea fter g ive leave to the defendant to appear to the summons and to 
defend the s l i t ,  i f  i t  seems reasonable to  the court so to  do, and on such 
terms as the court thinks f i t , 1' As e a r lie r  on stated  in h is ru ling  dated 11th 
December 1998 the learned Resident Magistrate (Hon Mirumbe RM) declined to 
s e t  aside the ex parte judgment entered on 11th August 1998, instead he gra­
nted leave to the defendant /  judgment debtor to appear to  the summons and 
defend the s u i t .  The re fu sa l to  set aside the ex parte judgment was grounded
on the fa ct  that the defendant was him self to blame for  h is fa ilu re  to appeal*
and seek leave to defend a fte r  having been served.

It  is  c lea r  to me that the order granted to  the defendant to defend the 
s u it  without se ttin g  aside the ex parte judgment is  in e ffe ctu a l and invalid
as the defendant had become a judgment debtor at that time, as such he coulc
not in law f i l e  a defence against a claim which had already been determined 
to  f in a l it y  although the defendant/judgment debtor i s  o f  trie view, erroneous 
in  my humble opinion , that the grant o f  leave to appear and defend autbmati— 
c a lly  has the e f f e c t  o f  se ttin g  aside the other orders entered on 18th August 
1998.

A fter further care fu l consideration o f  the issues before  me I have reached 
the conclusion  that an order quashing the proceedings culminating in  these 
co n fl ic t in g  orders, some o f  which I have found to be in e ffe ctu a l and in va lid , 
would serve the best in terest o f  ju s t ic e  to the parties in th is  l i t ig a t io n .  
A ccordingly I  quash the whole proceedings culminating in the orders entered 
on 1 1 th December 1998 and order that the Chamber Summons f i le d  on 25th day 
August 1998 be heard de novo before  another Magistrate as speedly as 
p o s s ib le . Costs in the cause.

With tn is  order the rev is ion a l proceedings before th is Court autom atically 
abate.

S » Ihema

JUDGE



COURT; Ruling delivered  on 30/01/2002 before  Mr. Fungamtnma 
learned Advocate fo r  the applicant rnd? -.the 
absence o f  the respondent the Nation'•I Housing 
Corporation to  be n o t ifie d  immediately. Right o f  
'"ppe.il open to  the pro?ties.

V . *  •" -■ ' *>

S. Ihema 
JUDOE 
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