IN THI HIGH COURT OF TANZANIA
AT DAR TS_SALAM

CIVIL REVISION NO, 79 OF 1999

JOH.N K. M_;)DA"‘\:IL'A\ DOOSOOLOCVPOLLOO0OCOIETOOQR O APPLICANT
Versus
NATIONAL HOUSINE CORPORATION voeceosoee RESPCNDENT

RULING
THIMA, J:

In RM Civil Case No. 161/1998 the Resident Mogistrate Court of Dare
es Salasm at Kisutu entered an exparte judgment on 18th Aiugust 1998 in
fovour of the Nation2l Housing Corporation, the plointiff. The defendant
dohn Madoha, hoving been served with summons for leave to appect and
defend, failed to appear and defend the suit filed under summary procedure
pursuont to Order 35 Rules T and 2 of the Civil Procedure Code 1966,

Following this ex porte judgment, Mr Madoha the judgment debtor on
25th August 1998 filed 2 Chamber Summons under Orders IX Rule 13 (1),
XXXVI Rule 2 (1), Sections 68 (e) and 95 of the Civil Procedure Code as
well as Section 1k of the Law of Limitotion Act 1971 and prayed for the

following orders, nomelyse

(i) setting aside the «x porte orders entered on 18th
Bugust 1998

(ii) restraining the decree holder from alloc~ting Flot
No. 402 on Flot No. 21/5 Sen View, herein after referred
to os the suit premises, to ony other ten-nt pending the

determinntion of the main suity

(iii)  ordering the restorsotion of the judgment debtor to the

suit premises

(iv) gronting extension of time within which the applicont con

opply for leave to oppeor ond defend the suit,

Cn 11th December 1998 lecve to appear and defend the suit was gronted
by the Resident Mogistrate Court of Dar es Salasm ot Kivukoni, HJowever the
s2id Court refused to grant the other proyers including the prayer to set
oside the ex porte order invariably because it did not find sufficient
reason advanced by the judgment debtor in thot regord, It is on record
that en the strength of this order, the judgment debtor cum defendant filed
a written statement of defence on 30th December 1998. Nothing took pl-ce

after the filing of the written statement of defence until on 2%st Becember
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1999 when revisional proceedings were filed in this court by the defenﬁant/
Judgment debtor unde Section 44 (1) (b) of the Magistrates Courts Act 1984
and Section 14 (1) of the Law of Limitation Act. 1971. The revisionsl procee=
dings are intended, once enlargement of time is granted, to seek the revision
of the orders which were not granted by the Resident Magistrate Court in its
order dated 23rd March 1999, These revisional proceedings are the subject
natter of this Ruling,

Rule 4 of Order 35 of the Civil Frocedure Code gives power to a Court -
of Law "to set aside a decree, and if necessary stay or set aside execution,
and thereafter give leave to the defendant to appear to the summons and to
defend the miit, if it seems reasonable to the court so to do, end on such
terms as the court thinks fit. As earlier on stated in his ruling dated 11th
December 1998 the learned Resident Magistrate (Hon Mirumbe RM) declined to
set aside the ex parte judgment entered on 11th August 1998, instead he gra~
nted leave té the defendant / judgment debtor to appear to the summons and
defend the suit, The refusal to set aside the ex parte judgment was grounded
on the fact that the defendont was himself to blame for his foilure to appeor

and seek leave to defend after having been served.

It is clear to me that the order granted to the defendant to defend the
sult without{ setting asicde the ex porte Jjudgment is ineffectual and invalid
25 the defendant hod become a judgment debtor at that time, as such he could
not in law file a defence against a claim which had already been determined
to finality ~lthough the defendant/judgment debtor is of the view, erroneous
in my humble opinion, thot the grant of leave to appear and defend outbmati-
cally has the effect of setting aside the other orders entered on 18th August
1998.

After further careful consideration of the issues before me I have reached
the conclusion thot an order quoshing the proceedings culminating in these
confllcting orders, some of which I hove found to be ineffectusl and invalid,
would serve the best interest of justice to the parties in this 1itigation,
Accordingly I quash the whole proceedings culminating in the orders entered
on 11th December 1998 ond order thot the Chamber Summons filed on 25th day
August 1998 be heard‘gguggxg before aonother Magistrate os speedly as

possible, Costs in the cause.

With this order the revisionnl Proceedings before this Court autom~tically
abate,
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Rul:u‘g delivered on 30/01/2002 before Mr. F\mg‘xmtama
learned Advocate for the applicant sndirinnthe
obsence of the respondent the Nation-1 Housing
Corporation to be notified immediately, Right of
ipped]l open to the parties.
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