IN THE HIGH COURT OF TANZANIA
AT DAR iS5 SALAMM
MISC. CIVIL CAGE XO. 77 OF 1706
1 ° lN\"JATJ“; \/
2, NATHANIEL MLAKI )

o APPLISNT

Versus
BOARD OF EXTERNAL TRADE . o o RESPONDENT

RULING
Kimoro, Je

This is a duplicate file which shows that sometimes in 198€, the
then JUWATA, did, on behalf of NATHANIEL MLAKI file a chamber application
in this court seeking for an order for certiorari to remove into the
High @ourt and quash the decision of the Permenent Iabour Tribunsl made
on 10th February, 1986 as well as an order for rendemus against the
Permanent Lobour Tribunal requiring it to hear and determine Trade

Dispute No. 16 of 1984,

Documents supplied into this court by learned Advocate Mrs,
G, Mulebya, under the direction cf this court, shows thnt Trade Dispute
No. 16 of 1984 was filed ot the Permanent Lebour Tribunal. It was
dismiscsed on a preliminary objection end the dismissal was mede by the

Permanent Labour Tribunal (Hon, Justice Mackanja) on 10th February 1986,

Mrs, Mulebya ddvocote has been having the conduct of this cnse
throughoute. ©She is appearing for the Board of Externzl Trade who arc
the‘réspondents. The documents supplied by her have been very very
useful in answering crucial guestions which ame to my mind when 1
first went through the file and noted, vhot was rdcsinge Having noted
that My Brother Judge Kazimoto dealt with the motter and nade a ruling
on 2/4/87, I was doubtful whether it wos proper to hove the case still
going on, The doubts which I hed mede wme to direct the advecates who
are appecring in this caose (Mre Muccadam for the applicant and lirs.
Mulebya for the respondent) to adress the ccurt on the proprictj of
having the cose still pending, Each of them has complicd with the
ordere 1 acknowledge efforts made by each of them in the preparation

of their submissionss
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Before going to their submissions, it is worthy showing what took

place after the Permonent Lebour Tribunsl had given its ruling.

The Permanent Lobouvr Tribunol upreld = preliminary objection that
it had no jurisdictiorn to entertain the trnde Jispute. Following the
decision of the FPermanent Isbour Triruva~i, the sppilcants filed o

Chamber Applicotion secking for prerogotive orders of certioreri and

o

mondarus as indicoted ot the begining of this ruling,
My Brother Judge Kazimoto (as he then wns) who heord the Chambor
ipplicotion upheld a preliminary objcction raieed by Mrs. Mulebya
-
idvocate that the-awplic#tion was incompetent becousc no prior leave of the
court was scurht and pgranted before the applicnotion for prerogative

orders wos filed, The order wos made on 2/04/87.

Subsequent to the decision of My Brother Judoe Kozimoto, Mre
Mucecadanm filed what he colled an MENDED CHAMBER APPFLICATICN wherein

he sought for two orders:

(i) That the anplicant be allowed to file the

srvplicotion ond

(ii) . order of certiorari to remove to this
Hone court the Jecision of tie LFiripnent
Lobour Tribunsl irade Dispute Mo, 10 of
1984 2nd annual it

The application was filed on 23%rd Noverber, 1987, more than seven
months nfter the decision of my Brother Judge Kazimoto., The application
was dismisscd cn 24th ugust, 1990 becousc of nen=appesrence of lir,

Muccadam ond his client. lMr, Muccadam filed on opplication sceking for
restoration of the npplicatione Both adveeatas concedz that the applicotion
has not been heard todates * One of the reascone being misplacenent of the

original cose file,

Well, misplacement of the original file notwithsisnding, the moin
question which hos been striling ry mind is, wes ic proper for Mre Muccndan
to file what he colled an amended chomber application after my Brother

Judse Kozimoto haod ismissed the originsl aypplicotion which wos Tiled?

Mr, Muccadan, submitted tha{ since the originnl application wos
not dismissed, it was proper for him to file whot he called an MAENDED

HAMBER .2 PLIC.LTION. Mr, Muccadem submitted, further that leove was
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cronted to file the ayplication for prercgntive orders and that since
leave was grantcd he coutioned that judges of same jurisdicotion can

not overrule esch other. That whot should be heerd is the spplieation

for settinrs aside the dicmissals

sccording to Mo. Muccodom, the lmeh iir. Tho cose was colled for
o hesarine bhefore my Brother Judge Iolegeyo his instructions to the
advocates were to do o research on whether the applicotion for prerogative
orders should be heard by 2 single judpe or a pa ¢l of judges, It wos
further submitted by lir, Muccadam thot the issuc of the dismissol of the
roin couse vhs neither roised by my Brother Judse Kelegeys ner by her

collearuce - Mrse Pulebya,.

Mrs. Mulekys on the other hand disputed that leave to file an
avplication for preropative orders hos ever becn granted and thot
failure by Mr, Muccodam to nention the name of the Judge who granted
the application nor submit the soid order in ccourt fortifies her point,
Yrs. Mulebys soid the amended chamber avyplication which wes filed
subsequent to Hone Jud;ge Kazimoto giving his ruling on 2nd April, 1987
aport from not being ncconponicd by on affidevit ond o stoterent wos
filed out of time. That the resronlent had raisced o preliminary:
objection pointing ~ut the defects but the preliminary objecticon was
not heard becruse the arplication was dismissed because of non-appearance

of the applicant and his advccate,

The response of Mrge Mulebyz to the direction given by this court
on 13th November, 2001 is that after Hon. Judge Kazimoto had declare
the oricinal application incompetent, it was not proper for Mr. Muccadam
to re-file the arplicztion becsuse there was contravention of the low,
The alternotive arpument given by Mrs, Mulebyn is thot even if the
ruling of Hone Judge Kezimoto con be interpretated that it left room
for the applicont to file » fresh application, then the fresh application

should have been filed within the time limit which is allowed by the lawe

Repording what transpired in court when the advocates appeared
before Hon. Justice Kolereya, Mr, Mulebys denied that they were given
instruction to research on whether the spplicotion could be heord by

a single judge or a ¥wenrel  of judces.
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In brief thet wns the response of the advocotes to the instructions

siven by the court on ~ropriety of hoving this eose still zoing "N,

Waile I aprreciste the submissicn rnde by Mr, Muceadom, I
disngree with him that it is prover £ 7 e~ o Lo still psoing cile
It ic truc my Brether Judze Kozimeto Jeclared the crigiotl appliention
filed incumpetent without ordering its dismissal, That however Jid
not leave roon for the o plicsnt 4o toke 2dvontoyse of the omrdssion of
the word Jispissol, It is comvon kfowlddrethst onec ~n issue~is
declrred incompetent becouse of contravention of the low, o person con
not refile the sone without complyins with the lowe This ic whot Mr.
Muccodam hos done, For the oripginsl aprlication, the low wogs not
complied withe, Lenve wos not sourht -nd obtoined before the 9Qplication.

N

This mewns . +thot the orplicstim whs closed after Home Jwlipe Rozimoto
gave his ruling. Fer the soke of arpument only, oven if room wes left

for filing o fresh opplicotion, then the l-w hod to Lo complied with,
Leave had to be sousht ond obtoined within the tine limit nlleowed by

the lowe What Mr, Muceodaw Jid wys te file an amendsd Charber applicntione
The immediste questicn arisins is which suvplicotion wes he omending

while there was nothins before the court?  Vho gronted permission to

]

wmke the 3mend~ment and how could thnt omendment be allowed without

s

having ony niyplicticn before the courte Mr, Muccadam hos not given

an answer to this inpertaont question,

Mr, Muccadnm subiittcd that lesve to persue the mein application
wos gronted,  Mrse Mulebya has diszuted thot lenve was rranteds  -ilthouch
Mre Mucecadon filed a rejoinder he has not mentioncd when leave was
cronted ond by which judpe., This mer~ns thot lesve hos hever been
sranted, Foilure by him to mention the dote ~nd the Judge who granted
leave is sufficicent evidence that ne leave hos ever been gronted ond

the positicn remiins to be the one which hns been piven by Mre Muleby=,

While I thonk Mr, Muccrdr~im for the coution piven in respect of
judres with some jurisditicn, I rmst assure Mre IMucendnm thot he need
not worry because I m well aware of it ond I connet o beyond limitcticns

where circumstonces do net permit,

In this porticular case however, my Brother Judge Kazimoto hoving
decided the original opplication on 2nd ipril, 1987 the motter wos closeds
It could neither be revived by o fresh a-plicoticn (becouse litimation

would have tzken yeors in court) nor could it be revived by an omended

.../5



5

~lication because there was no opplicstion which wios still

chrmber o

rending which could be amendelds

This brinpgs ne te a conclusicn th-t ofter the decisicn of my
Brother Judre Kozimoto on 2nd «prdil 1987, 1o mntter beonme closed.
The avplication for restorntion of the chomber =pplicoticn is struck
oute It is accordinsly ordercd,.
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Corom: No,P. Kinnroy J.
re Micecodam -~ For the 10t applicant
For the 2nd ayplicnnt
Mrs. Hulebyr  For the respondent
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Gourt: =Ruling delivered,

for
Order: The 3;plic3tign¢; ‘restorntion is struck out with costse
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