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Misc.Civ,Case No, 11 of 2000 was instituted at the District
¢ surt of Marosoro. it iz =~ suit in whieh Adam Said Xivwe is
tho plaintiff and §ijali Namachani the defendanty In these
rovisicnal proceecdinssy they are the appligant and he responlent
respectively. In the suis wileh was filed at the District
C ~urt the plaiatiff is prayving for Aa restraint order against
sale of a family housec and mAay be A Jeclaration that he is

still the -mdministrator of the estate of one Namaduani Iddi,

Actually, to we it anpears strange, why the ¢ase should
be titled Miscellaneous Qivil Case instead of Civil Case
Ho. 11 of 2000, The cagss Lo A suit and aot merely an application;
This is a matter which the ~acident Magistrate in Charge of the
Moragero Dintriet should Look into, The cases must be gi#en

proper desgription, sthorwiss the gtviluxagiatry»may Aand 1P

beié%ﬂﬁbas.

While the casc was [oin? o0y the defendant sold the house
which forms the subjcct n~tter of the suit. The sale t:ok plage
despite therxe beins a temzorary injuncticn restraipning {he salae,

Tasli .
Ny M0 uas

When the case was callel on 1941042001, Mr
representing the plaintifd applied for leave to add another
dofendant in the suit, At 128t this is what I gather from the
1ast sentence of the srocecdings jn Mr Taslima's submission,
The defen-ant ohjectod 2 tho anpnlieation and the case wac

~djourned for A ruling,
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In her ruling, the trial magistrate Cil aot coufine

€
herself to the nxayer which was made by Iire Taslinae JInstead,
it is ghown that what Mr. Taslima 2=d orayet Ior WAS leave to
start the suit afresh necause the suit was wronzly filed.
Going Ty the court record ,this is uot what Mre. Taslima had

prayed for,

- -

The trial magistrate wsnt ahead and Told That the sult was
arongly £lled. That since there wasS Pro.=ate aul Léministration
fause No, 120 of 1997 already filed, what was teins prayed for by
My, Taslima had to be pursued through the‘Probﬁte and
Administr=tion Cause No, 1230 of 1997. Ohe ~ 212 thiat the suit

was res judicata.

Thoe ruling of the Srial court is waat =8 ~rompted, the
+21ling »f tese rovisional proceedinis, T2y 7ave been filed
by Mr Taslinm= Learne. Advocate, under Saectione 79(1) and 95 of
the Civil Procedurc Code o~ A8 well ~c Cection 4l of the

Hazistrates Courts Act 1934,

I do not k%now why the Advocate has choosen to cite both the
provisions under the Civil Procedurs Zode ~nd the Magzistrate
Courte Aet, 1904 because they cater for cifferent circumstance.
Yheroas a revision under the civil Procedure Code 1366 1is
ocurts Act 1984

it covers nll circumstaneces where an injustice mas Teen done, The

Q

restricted tec jurisdiction, under toe HMajistrnte

advocate ouz:t o he aleae whether tis comnlaint falls undexr the
provisions in the Civil Peogedure Code 66 or uader the Magistrate

Court Lct rathzr than just doing A guess WOTHe

The main Toason given for sceWling for = revision is that
the ruling wrich was given is irrezul=r =0 75 eTTOTS
materinal on the f=co of tha record involwir iriustice,

The hearing of the revision wWas carrics —ut by written
submissicns. I thank both Mr, Taslimna, Ldvoeats and the

respondent for t-31ir suknissions,-

The respondent has paised a prelinic~zry ~>dection on

several points w:iich T must confess do uoi f=ll within matters

+hicx ¢nn arzued hy written sumiscione L =m in total

(0]

agreemeat itk tha submission made Ly lir, Tasliima on this

aspects



That a preliminary olisest w wuot be aqonfine? t»o points of

4

1aw only. Where any matter can not be resolve? without evidence
then the mattor can n-t 2 raiscd as A prelimioary shjzebion.
The case of Mukisa Discuit ianufacturing o, Lt Vs. Test End
Distributorg Lt Zi/6;7 %,/ 596 cited by Mr. Taslima gives

~n elaborative explan st sn Waat cHonstitutes a prelimin Ty

4]

~bjection, The points ~migsc by the responent cannot be
~asnlved as preliminary o ijeetioms becausse they arc matters

rhich regquire evidience mef-re the court c¢an resnolwve thoW,

r

Regarding tae ammile tion itazlf must say that it
£ 7 i ) Yy
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s dprial court is very clear that
¥ -. Taslima has asks’ o7 lonve to amens the plaint =0 th=t
another party cavn he ad ¢ld “Then the maiistrate made A,
ruling, she diverted from +-2 issue which was hofore her and
ctarted adressing other aattors o>f the suit beinz res—~juldicatna
and an applic-tion t: atart afresh, Obvioysly these were
matters which bad not‘been ~aiged ant arzgued befnrre ner.

*“'hat she hnad to resclve wacd +=s issue of amendmeat of the

plaint to Aad< aanther Jefendante 3Y adrescing an issue
which was not raised tha trial magistrate actard with material
irregularity upnder saction 7 75{1}(c) of tas Civil Procolure

Code, 1966.

I guash the rulin” amved 5/12/2001 au’d order a proper
ruling to he writteu adross’ .o the lssue which was raised
by the advocates Th-t is thc issue of 1l2ave to amcnd tho
plaint with a view of aldlan. aacther Nafendant, The cas: to

be placed before another mazletrate with competent jurisclictione

It is s~ ordered,
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