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Michael Lwenje brought a -su it  before the Mlowo Primary 

Court, M bozi,D istrict, fo r  recovery o f a parcel o f l«.nd from 

Daudi Mwasiposya, V/lien the case’ was ca lled  fo r  orders on 251

Lay, 2000, and the claim having read out, the t r ia l  court 

composed the follow ing re co rd :-

"Daawa limesomwa na kuelezwa anajibu anasema:
Mdaiwa -  Mi mi nakuba liana nilinunua shamba kwa 
Japhet. Lakini kwa sasa amekwisha mrudisijia 
fedha yan^u alim lipa ng'ombe badala ya fedha ya 
ng’ ombe m bili kamba^o.

A M R I Kwa sababu^daiwa amekubaliana kuwa shamba 
h ilo  alikiwisharudishiwa .fedha basi i l i  kutoa 
utata Mahakama ita fik a  sehemu ya tukio kuhakikisha 
mpaka na kuchorwa ramani

The case was • then adjourned to 6th June, 2000 and to 12th June* 

2000# No progress was recorded on these two dates. I t  was 

on the 17th June, 2000, that the p la in t i f f  made a b r ie f  sworn .

account o f h is claim, «after wii sh the defendant was ca llod  upon

,../2



to cross-examine the p la in t iff*  He did not do so, instead he 
made the follow ing statem ent:-

"Mimi sina swali lo lo te  shamba nimeliacha 
kabisa kwa sasa ni mali ya mdai."

' " ‘
Whereupon judgment. on admission, was entered in  favour o f the-1 -*• ■ * . • *■ * i ;
p la in t i f f .  -  cv ;•> »c - •;. ’  ̂ t

i -
The defendant did nof appeal,' Instead the 'defendant took

V ; ‘ i}.
out a chamber summons by which he in stitu ted  a chainbor application  

T - .

before; the Mbozi D is tr ic t  Court settin g  at Vwawa in  wiiich he 
sought revision,,.of the t r ia l  court^S proceedings revised# I t* ‘ r . * , * '\ • Tr ki s  su pportd  by the a ff id a v it  o f the applicant,  ̂ .

My perusal o f tho a ffidavit-. that supports the application  

leaves no douht that that application  was fa ta lly  d e B c t iv e .
o f  Wx • • r x1fo r  i t  docs not conform to 'th e  requirements Order XIX rule 3 (1)

-  ;> 'r> _ -  ■ - . 'o f the C iv il Procedure Code. Whereas that rule provides" that- * 

a ff id a v its  shall bef confined to such 'fact's as the deponent i s  

able o f h is own knowledge to prove. The a ff id a v it  in  the case

under consideration contains leg a l arguments, prayers and opinions.x
I w il l  demonstrate what I mean. I t  i s  averred in  paragraph two
that there were a lo t  o f incurable ir r e g u la r it ie s ’ in  the su it 

: ' r k"r " i which re suited , in  an a just and wrongful decision*- That i s  a
"S L ■’ * -i • \ C >

submission as w ell as an argument. I t  i s  averred in'paragraphs 

three and four that the t r ia l  court erred both in  law and in  fa ct
«• \K\ ' '

in  respect o f matters mentioned thereunder. I t  i s  averred in; 1 r * , -y
<• f  • .  ’ .  ~ ' V . - . , f  .

paragraph five  that the t r ia l  court m isdirected by-rely ing upon ■’ r.f. r r .
the evidence o f ^Japhet Mwambo ŝ. The*- opening part o f paragrph 
s ix  i s  an averment :;nd a submission that there are contradictions
on the record that resulted in  an unjust judgment. ’ I t  i s  wound

up"'with a prayer to the follow ing words ft. . .  and the applicant 
prays your Honourable Court to quash out the whole proceedings 
o f ,the t r ia l  Court with costs M (quated verbatim}.

No one w ill  say that the a p p lica n ts  a ff id a v it  contains
• V-, >' • _

fa c ts  which the applicant w ill be'1 able to prove o f h is  own



knowledge. In fa c t  the snid a ff id a v it  i s  couched in  language that

one can see in  a memorandum of appeal* I t  i s  in  that context that 
I observe that the the a ff id a v it  under review does not conform to

statutory requirements, In that circumstance the application  on 

which this appeal i s  founded was an incompetent on and ought to

have been struck out. In the resu lt , suo motu, I invoke my 

re v is ion a l power by which I hereby quash the said application  

together with a l l  orders that spring from i t .  By necessary 

im plication  the instr.nt appeal has likewise been v is ite d  with 

incompetence. I t  would f a i l  as a re su lt . Accordingly, the 

appeal^is dismissed with costs .c - 
Delivered.

sgd; J.M. MACKANJA 
JUDGE 

23.9.2002

Mr. MwaJcolo, Adv. For Appellant

Respondent: In Person.
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