IN THS IIIGH CCOURT OF TANZaNLA
AT MBEYA

MIS3C., CIVIL A¢FEAL NUMBER 30 OF 2001
(#rom the decigsion of the District Court
at Kycla in Ilisc, Civil

of Kyela District
0.2 of 2000)

-
)
At

Application i

CHRISTOPHER MWAKALCHD . s vseevencaveoseeal PELLANT
JJ‘LSUS

THE REGISTERED TRUSTIES OF ELCT
‘—‘I{OI\TD-L" DIO(ESE..BO‘?B.‘C'..lll.lﬂ.ﬂ..'ESI,OImEIq.T

JUDGIENT

MACKATIJA, J.

Hoving lost in an crmployment cause the registered trustees
of the ELCT - Konde Diocesc did not appeal until they ran out
of time, 4nd, instead of uanpealing thcy applied for extention
of time within which to awply for a revicw of the trinl ceurt's
judrwent and decree for the review itsclf, Both relicfs were
sgransed, The application for review wos founded on the countentior
that the trial court's dccision was delivered per incurium because

tuec sult was instituted .-uinst the wron:, party. There WS,
it wis sald, a misjoindcr of the defendantv. In the end the

anplication for revicw wns determined in fvour of tihc npnlicants,

wno fcature as the resj)ondents in these proceedings,

Phe eppellant was cgarieved by the outcome of the woplicatior

for roview, He has thorofore appealed complaining that -
1. the learncd nzzistrate erred in law =2nd in
fact to reverse his Jjudgment as he was
already functus officio; and
2. that the casc being an employment cause the

learned masistrate erred in law and in fact

Lo,

in ¢ ondemning the sppellant to p2y costs,.
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After several adjourncerts the appenl wus sct down for hearing
on 1st dugust, 2002, Or. taut date the appellant is rocorded to

h-ve sRid this:-

"Appellant
I pray tc file written submissions

within one izortl. from today.*®

~

30 unon his own request the appellant was dirceted to 40 S0 on

r bcfore 3lst dugust, 2002, Mr. Ibisc, learncd counscl for the

g.\.
(e}

rcspondents; was directed file his by 30th September, 2002,
For icasons not discloscd to the Court the appellant <id not
filc his written submissicias 2t 211 in compliznce with the Court
ordcr that was made at Lis own intimation, Iir, lMbise now =rfues

that the respondentts fuilure to comply with the Court order

should be construed to 13z that the appcllant has failcd to

prosccute his appeal r~nd, “Sherefore, that it should be diznissed
with costse He has cited the decision of this Court in iHnrold

liclcko v. Horry Mwasanjcls, (DG) Civil Appeal NO. 18 of 1298,

aftcr reviewing a number of decisions on the same igssue tiis

Court observed in Haroid Xeoleko's casc that 2 Court order with

dircctions that written submissions are part of the hearing of
the appeal:

... and that if 3 party fails to act within

the prescribed time he will he guilty of

indiligence in like mamncr 2s if he defaulted

to apnear...”
I am, upon the forcsring authority in total agrcciment
with Hr. Mbise that thc oimission amounts to feilure to prosccute
the appeal. In the restls the appeal would fail, Tir, I'bisc has

P

tlso prayed for costs, Tie praetice in empleoyment cause, spccially
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ns nrovided by section 143 of the Employmcnt Ordinance; Con. 366
is sicinst awarding costs to 2 successful party save in particular
cnses where it 1s legnlly justified to mnke such an order, I -
can find no Jjustificntion to condemn the appcliant to pny the
coots of this appeal and the court below;

In the result the a,ncal 1is dismisscd, There shzll be no

-

ordcr as to costs herc oind in the trigl court,

sgd: J.H. HaCKANIA

JUDGE
11,10.2002

22/10/2002

Corans S.A. Lila, DR

For a-pellant: Absent

For Respondent: Hr. libisc .idvocate

¢/C: S. Kasubiri

Ordcr: Judgment delivecred today in the prescnce of lernrned NMr.,
Mbise advocate for the Respondecnt ond in the sbsence of

the appellaht,

sgd: S.A. Lila
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