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T&é aﬁﬁiiéanﬁé stand trial jointly on ; charge of disturbing a religious
'ass'embly "$/s 126 of the Penal Code. Having lost faith in the learned trial
Dis?rictzMagfétrate on alleged bias, they have applied for a revisional order
bylwﬁiéh thg;%f{ai court'!s ordég'@éy be undories Mr. Naali, learned counsel,
acts fo;therh?.f Lo

The record of proceédings shows Egat the prosecution closed their :case

on 14éh Septémber, 2002£:T?hereéfter tﬁe accused perscné were called upon
to make their defence, which they did én }f& Octobér; 2002, They called one
wi%neés,-ﬁmbﬁkege Mwangosi”tDw;B), to'teszify in their defence. ' The record sho
fﬁrther that Er.!haali, learried cbhnsel; was instructed to defend the appli-
cants after DW.S'ﬁad téétified} Immedidfely after %aking up the conduct of
th% defence Mr;“ﬁaali applied for and was supplied with, a copy of the reassrd
of pfoceediﬂgg. ‘That upon receiving the copy of the trial court's record of
' procéédings'Mr.‘Naali appiied'f;r the disqualification of the trial magistrate
oh grounds of bias because, haviné f;éd the proceedings he claimed.that his
ciieﬂts vere disputing the correctneés of ‘that records None of tﬁem filed
an affidavit to éﬂow Which: part of tﬂé record was wantinge s the learned
trial magistrate says in his ruling, lr. Naéii did not lead evidence tc show
which ﬁért éf %hé recofa had been?@pgtored. In the End‘tgé application was

dismissed,
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Soon after the application‘Wns dismigsed Mr, Naali indicated that he was
going to appeai:”vOf courge he ought to'have known “that his clients have no
risght to appedi against aﬁkinterim'order in a criminal proceeding. So he
has brought this applicdtion so that the order by which the trial magistrate

refused to stand down from the trial be revised so also *the order of trial
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Mrs+ Naali contends in his final
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submissions that the application has beer

‘
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brought to forest all miscarriage of justice because the applicants do not
believe that they will receive™ justice from the learned trial District

Magistrate. 143 .

On his part Mre Mulokozi, learned Senior State sttorney,. submits that
the application is as miscongeived  as it.istuntenable in law. ‘He contends

that the purpose of sections 43 ang-44 of the Magistrates Courts sct and

learned counggl section 372;0f the C.Feas Timits the exercise of revisional

jurisdiction of the High Court for purposes of "e.. satisfying itself as to
the correctness, -lezality or propriecty of-amy finding, sentence or OrdEr oue

. .. .
and as to the regularity of any proc¢eedings ese'e It is his further sub-
. .. . r . . .

mission that a magistrate trying a casc has diseretion to withdraw or not

where hip position-is impugned, In.sum it is the Republic's submission that

nothing was done that justified grapting the applicant's desi;g“%b have him

withdraw from the .trial of the. cases Ner was. there any»incqrrecthess,

.

irregularity or, impropricty. That the applicants havimg closed their defence

without external influences. or pressure had ‘to convince the magistrate

.

whether at that stage it quknegessary.to recall a\witﬂéss._‘ﬂ mere Etatement
that the advocate .was to prepare a préper: defence was not good cause tc have
. t .

the defence start de novo. It is also learned Senior State attorney's
contention that -the applicants have not proved any distertiaons in_ the record

of proceedings. WL
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s indeed.it is clearly obyious, the application.is supported Ey the
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affidavit of Mr. Yugustino Rajab Mohamed Nanif:learned counsel for the

applicants. That affidavit is not free from fatal irregularities.. 1 will

point'them oute Firstly) he swears in paragraph 3 that "....I was informed

that tho evidence of DWe5 one AMBUKILE MWaN®GI was faulteds DWe5 did not
swear an affidavit to verify if his testimony was incorrectly recorded or if

anything he said.was not recorded, Paragraph 3 is, therefore, hearsays

Secondly, he swears in parigraph 4 that ".. the accused persons told me of

thelr discontent ... ‘e None~of $hose accused persons swore to verify and

-~

discontent they had, if at all;~41t:i§.nqw;settled law.that ne court in this
country-will a¢t on én;&ffiéa41t~Hﬁichuis_sourced from information; provided

by'third'persons if those pérsons do not swear affidavits of their own on

e (XD

those fad%é. o o T
In paragfaph 7 M, Naali swears that:if the decision of the trial court

is upheld 1t may occasion grave mlscarrlaae of justice 28 thﬁ applicants
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ylll be condemned unheard, Well, this argument lacks merlﬁ“bec“upe the
applibanfé gave evidence in their defence and called DW,5 to that effect. Eve
if they héd not beeﬁ;éiven the opportunity te be heard, paragraph 7 is a
submission on A point of law, it is not a fact which can be contained in an

affidavit. Similarly; paragraph 9 contains legal arguments, Paragraph 10 is

A
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a prayer, not a facts

Ahat remains of the supporting affidavit, therefore, are paragraprhs 5 and

6 regarding the-right to recall Dw 5 and the allegation that the trial court

LY

omlqggb to record citations of section 1&7 (4) .of the lvidence aAct, 1967, and

sectior of the Criminal Procedure uct 1985.

There is no controveréffagwaiIﬂﬁbdt section 147,(#)q9f the -fvidence Act

bestows discretion 3? a trial court to grant permfﬁ@f@”ﬁtﬁgﬁnp witness be

recalled either«for further examinstion-in~chief or for further cross-cxamina—

tiones Of course the exercise of any discretion shall not be capricious; ciscre-

tion must be exercised fairly and judicially. Reasons must be given in all

cases the court accepts or declines to exercise it. In the instant case the
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trial court declined to exérciée'its discretion because Mre. Naali did not

cite an&'procéddralllawzthat entitled his clients to re-open their defence

in order to recall DiW,5, - 'Thatlﬁeing an application, it matters not that it

‘|"

was made oral’ly, Yearned counscl. yas required to cite the procedural law which
empowers a tridt coﬁrt‘to re~open the defence for purposes of Trecalling a

. e the
witness. It'¥s now settled law that an applicant must 01te£correct law under

which he Hrings hisfapplicﬁtfof, failiﬂg which the application shall not be

entertaiﬂeé Mbeya—Rukwa nutgparts & ”ransport Ltd. Ve Jestina GeorLe Mwakyoma

(CA) ClVll Appeal No. 45 of 2002; NeB,sC. v. Dadrudln Meghji (CA) Civil ' '

.nppllcatlon No. 20 of 1977 and Almas Iddle Mwinyi ve NyB,Ce & Another (C4) Civil

I‘x.
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JApplicaticn No, 88 of 1998 It follows that since learned counsel for the
appllcqnts did not cite any statutory provisions which entitled him to put the

prov151on5 of se 147 (4) of the Bvidence dct 1nto play, the ap}llcltlon was a

1.

nullltJ. Since the appllc1t10n before me is for an order to revise a nulllty,

it is itself a nullity as well; it would fail as a results,

The application for revision is dismissed for reasons contained hereine

Lt .
It is cirected the trial court's record be remitted thereto to conclude -the
trlal.

Ibllvered.

Sgde Jo M. "MACKANJA
27/6/2002
Mr. Materu/Mr. Nagli, adve:. For accuseds.

Mr. Boniface, Sede:  For-DeFePe.

Certified true copy.ofsthe original Ruling,
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