
IN THE HIGH COURT OF TANZANIA

• ■. :■ . -AT MBEYA

— •■’MtSC. CRIMINAL At PLICATION NO. 10 OF 2001 •

•(O riginal C rim inal Case No. 81 o f  2000 o f  the

D is t r i c t  Court o f  Rungwe a t Tukuyu)

1 . • iiLIN.friNINE MWAISUMO )

I- i  ......................... M U H B 83* NABOTH MWARlLUSI ) * <.. -
k. GILBERT MW.iMBEMBELE)

VERSUS

THE REPUBLIC.................................................RESPONDENT

R U L I N G

MACKANJA, J.

The a p p lica n ts  stand t r i a l  j o in t l y  on a charge o f  d is tu rb in g  a r e l ig i o u s  

assem bly " c /s  126 o f  the Penal Code* Having l o s t  fa i t h  in  the lea rn ed  t r i a l  

D is t r i c t  M agistrate on a l le g e d  b ia s ,  they have a p p lie d  fo r  a r e v is io n a l  o rd er 

by which the t r i a l  c o u r t s  order'm ay be undone* Mr* N a a li, lea rn ed  counse.l, 

a c ts  fo r  themi

The re co rd  o3r p roceed in g s  shows that the p ro s e c u tio n  c lo s e d  th e ir  :case 

on 1 ^-th oeptem ber, 200£ ‘.:* ? ^ h erea fte r  the accused  person^ were c a l le d  upon 

to  make th e ir  d e fe n c e , which they d id  on 3rd  O cto b e r , 2002. 'Aiey c a l le d  one 

w itn ess , Ambukege Mwangosi‘ (DW*5) , to  t e s t i f y  in  th e ir  de-fence* The r e c o r d  sho’ 
1 - - ' - 

fu rth er  that Mr. N a a li, lea rn ed  co u n se l, was in s t r u c te d  to  defend the a p p li 

can ts a f t e r  Dtf.5 had t e s t i f i e d .  Inflnediately a f t e r  tak in g  up the conduct o f  

the defen ce  M r*"Naali app lied - fo r  and was su p p lied  with^' a copy o f  the re oord  

o f  p roceed in gs*  That upon r e c e iv in g  the copy o f  the t r i a l  c o u r t ’ s re c o rd  o f  

p roceed in g s  *Mr*-Naali a p p lie d  fo r  the d is q u a l i f i c a t io n  o f  the t r i a l  m ag istrate  

on grounds o f  b ia s  b eca u se , having read  the p roceed in g s  he c la im ed .th a t h is  

c l i e n t s  were d isp u tin g  the co r re c tn e s s  o f  -that record *  None o f  them f i l e d
~ • * ■ v. .

an a f f id a v i t  to  show w h ich 'p a rt o f  the re c o rd  was wanting* As the lea rn ed  

t r i a l  m agistrate  says in  h is  r u l in g ,  Mr* N aali d id  n ot le a d -e v id e n ce  to  show 

which p a rt o f  the re c o rd  had been 1.doctored* In  the end the a p p lic a t io n  was 

d ism issed*



Soon a f t e r  the a p p lic a t io n  was d ism issed  Mr* N aali in d ica te d  that he was 

go in g  to  a p p ea l1 O f cou rse  he ought to'hlave know n 'that h is  c l i e n t s  have no 

r ig h t  to  appeal a g a in st an in te r im -o rd e r  in  a cr im in a l p ro ce e d in g . So he 

has brought th is  a p p l ic a t io n  so that the ord er  by which the t r i a l  m agistrate

re fu se d  to  stand down from the t r i a l  be r e v is e d  so a l s o ’ th e .o rd e r  o f  t r i a l
: X V ^ , L i Y-J .... y; _ ]

cou rt re fu s in g  to  r e c a l l  DW*5V ^
L 5  V v  -.v

Mr4 N aali contends in  h is  f in a l  subm issions th a t the a p p lic a t io n  has beer

brought to  fo r e s t  a l l .  m isca rria ge  o f  ju s t i c e  because the a p p lica n ts  do not 
t*' "hi . ..-»#> • • «.».•••......... ..

b e l ie v e  th at they w i l l  r e c e iv e ^ ju s t ice *  from the lea rn ed  t r i a l  D is t r i c t

M a g istra te . )•£

On h is  p a rt Mr. M u lok ozit learn ed  S en ior S tate  Attorjieyf1. subm its th a t

the a p p lic a t io n  i s  as m iscon ce iv ed -a s  it,; is...t.untenable in  law . 'He contends

that the purpose o f  s e c t i o n s , ^  o f  the M ag istra tes  Courts Act and

s e c t io n  372 o f  ,thq Criminal. Procedure ~ct.*are n ot un lim ited* A ccord ing  to
£

lea rn ed  cou n sel s p c t io n  372 ip f  the C#P,A* liV nits the e x e r c is e  o f  re -v is io n a l

ju r is d ic t io n  o f  the High Court fo r  purposes o f  "••• s a t is fy in g  i t s e l f  as to

the c o r r e c t n e s s , - l e g a l i t y  o r  p r o p r ie ty  o f  v&ny f in d in g t sentence or  orde-r 

and as to  the r e g u la r ity  o f  any p roceed in gs  . * . M. I t  i s  h is  fu rth er  su b -
• • • f

m ission  that,.a  m agistrate, try in g  a case has d is c r e t io n  to  withdraw o r  not 

where h ip  p o s it io n ,- .is  impugned. In . sum i t  i s  the, R e p u b lic ’ s  subm ission  that 

n oth in g  was done th a t j u s t i f i e d  g r a ft in g  the a p p l i c a n t s  d e s ir e " t o  have him 

withdraw from the- t r i a l  o f  the. case* Nor was. th ere  any>*incorrectness, 

i r r e g u la r i t y  o r  im p ro p r ie ty . ‘That the a p p lica n ts  having c lo s e d  th e ir  d efen ce  

■without e x te rn a l in flu e n ce s , o r  pressure- had 'to  con vin ce  'the'’ 'm agistrate
.{Uj, . i

whether a t that stage  i t  was. n ecessa ry  to  r e c a l l  a w ith ess . A mere (statement
' ' ' ! • . * ' ! 

th a t the advocate -was to  prepare a' pf*<3pert d efen ce  was n ot good cause to  have

the defence s ta r t  de n ov o .  I t  i s  a ls o  lea rn ed  S en ior S tate A tto rn ey ’ s

co n te n tio n  th at -the, a p p lica n ts .h a v e  not proved any d is t o r t io n s  in .t h e  re co rd

o f  proceed in gs#  { -' ‘ |

•as in d e e d .i t  i s  c le a r ly  o b y io u s , the a p p l i c a t i o n , i s  supported  by the



a f f id a v i t  o f  Mr. "iugustino Rajab Mohamed Naala,- lea rn ed  cou n sel fo r  the
• *

a p p lic a n ts . That a f f i d a v i t  i s  not fr e e  from fa t a l  i r r e g u la r i t i e s . ,  I  w i l l  

p o in t  them o u t . F ir s t ly ',  he swears in  paragraph 3 that ’ ’ ..♦ • I  was in form ed 

th at tho ev iden ce o f  Dv‘/«3 one AMBUKELE MWAN'JG&I was fa u lte d 11* DW»5 d id  n ot 

swear an a f f i d a v i t  to  v e r i f y  i f  h is  testim ony was in c o r r e c t ly  record ed  o r  i f

anything he sa id .w as not recorded#  Paragraph 3 i s »  th e r e fo r e ,  hearsay*

S econ d ly , he swears in  paragraph-1̂  that the accu sed  persons t o ld  me o f

th e ir  d is co n te n t •• I ^ b r i e - t h o s e  ac.cug.ed person s swore to  v e r i f y  and 

d is co n te n t  they had, i f  a t sfl.1.- ^ I t - 'is .  n ow ^ settled  law . that no cou rt in  t h is  

cou n try1'w i l l  act"Jon A ffidaV 'i.t_w iaich-.is sou rced  from information,- p rov id ed  

by th ir d  persons i f  th ose  persons do n ot swear a f f id a v i t s  o f ,  th e ir  own on 

those- f a c t s .  “  • • * - •

In  paragraph 7 N aali swears t h a t '. i f  the d e c is io n ' o /  the t r i a l  cou rt 

i s  upheld i t  may o c c a s io n  ^rave ttdscarrias ’e o f  ju s t i c e  as the a p p lica n ts  

w i l l  be condem ned'unheard. W ell, th is 'argu m en t la ck s  m erit*'because the 

a p p lica n ts  gave ev iden ce  in  th e ir  defen ce and c a l le d  DW.5 to  that e f f e c t .  Eve-

i f  they had not been g iven  the op p ortu n ity  to  be heard , paragraph. 7 i s  a 

subm ission  on a p o in t  o f  law , i t  i s  n o t  a fa c t  which can be con ta in ed  in  an 

a f f i d a v i t .  S im ila r ly , paragraph 9 con ta in s  le g a l  argum ents. Paragraph 10 i s  

a p ra y e r , not a fa ct#

What remains o f  the su p p ortin g  a f f i d a v i t ,  th e r e fo r e ,  are paragraphs 3 ^nd 

6 rega rd in g  the r ig h t  to  r e c a l l  DW.5 and the a l le g a t io n  that the t r i a l  cou rt 

orai to  re c o rd  c i t a t io n s  o f  s e c t io n  1^7 (^ ) 'o f  the iDvidance A c t , 19&7i

s e c t ^ r c ^ ^ ^  o f  the Crim inal Procedure A ct, 1983*
. . .

There i s  no con tro v e rsy  Ta t 'a l l '  s e c t io n  1^7:.(^-) the --Evidence Act

bestow s d is c r e t io n  c î a t r i a l  cou rt to  grant p e r m i ^ ^ ^ ^ ^ ^ i  w itness be 

r e c a l le d  e ith e r  ;.for fu r th e r  e x a m in a t io n -in -c h ie f  o r  f o r  fu rth er  cross-exam ina

t i o n .  O f course the e x e r c is e  o f  any d is c r e t io n  s h a ll  n ot be c a p r ic io u s ;  d is cre 

t io n  must be e x e r c is e d  f a i r l y  and ju d i c ia l l y .  Reasons must be g iven  in  a l l  

ca ses  the cou rt a c ce p ts  o r  d e c l in e s  to  e x e r c is e  i t .  In  the in s ta n t case the

...A



t r i a l  cou rt d e c lin e d  to  e x e r c is e  i t s  d is c r e t io n  because Mr. N aali d id  not 

c i t e  any p roced u ra l law. th a t e n t i t le d  his" c l i e n t s  to  re -op en  th e ir  d efen ce  

in  ord er  to" r e c a l l  'DW.5. 'T h a t  b e in g  an a p p l ic a t io n ,  i t  m atters not that i t  

was made oradCly, lea rn ed  counscx yas re q u ired  to  c i t e  the p roced u ra l law  which
• •• , 

empowers a t r i a l  couirt to  re -op en  the defen ce  fo r  purposes o f  r e c a l l in g  a
. . the

w itn ess . " I t "  i s  Sioto 's e t t le d  law that an a p p lica n t  must c i t e ^ c o r r e c t  law  under
,l ; ' - * * • 1 v .

which he b r in g s  h is  a p p l ic a t io n , f a i l in g  which the a p p lic a t io n  s h a l l 'n o t  be -■/

e n te r ta in e d : Mbeya-Rukwa Autoparts & Transport L t d /  vV 'Je s t in a  George Mwakyoma
‘ ’ 2** . ‘ * • i *

(CA) C iv il 'A p p e a l No* of 2002; NJ3.C. v .  Sadrudin  :Me&h.ji (CA) C iv i l  

A p p lica t io n  No. 20 o f  1977 and Almas Id d ie  Mwinyi v» NyB«C. & M o th e r  (CA) C iv i l  

A p p lica t io n  No, 88 o f  1998. I t  fo lio w s  that s in c e  learned ' cou n sel fo r  the 

a p p lica n ts  d id  not c i t e  any s ta tu to ry  p r o v is io n s  which e n t it l 'e d  him to  pint the 

p r o v is io n s  o f  s .  1*+7 (^ ) the jbVidence Act i n t o ‘p la y , the a p p lic a t io n  was a
* • v-' . 4 • , 

n u l l i t y .  S ince the a p p lic a t io n  b e fo r e  me i s  fo r  an o rd er  to  r e v is e  a n u l l i t y ,  

i t  i s  i t s e l f  a n u l l i t y  as w e ll; i t  would f a i l  as a r e s u l t .

The a p p lic a t io n  fo r  r e v is io n  i s  d ism issed  fo r  reason s con ta in ed  h e re in .

I t  i s  d ir e c te d  the t r i a l  c o u r t 's  r e co rd  be rem itted  th e re to  to  con clu de  -the 

t r i a l .

D e liv ered .

Sgd. J . M .‘ MACKaNJA 

. JUDGE 
27/6/2002

f Mr. Materu/ter» N a a li, A d v .: ;  For a ccu sed s .

Mr. B o n ifa ce . S.A*s For-D .F*P.« (

C e r t i f ie d  true copy o f  the o r ig in a l  R u lin g ,

’ • -f
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