IN THZ HIGH COURT OF TANZAMIA ~ ~ =
AT ARUSHA
CIVIL APPEAL NO 33 OF 2000
YUSUFU MJSL\........................APPELLANT
' " VERSUS o
RAMADHANT ALLY 4000 oeosassssssysssss RESPONDENT

MUSHI, J o T SH
In the course of erttlng thls Judgement 1n,ﬁh;s appeal,_} d;scovered

)

an irregularity which needs spec1al attentlon before wrlttlng the: st

actual judgement on appeal.ﬂ. In thls.case whlch was heard 1n the

Court of Resident haglstrate at Arusna, the plaintiff, Yusufu Musa .
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who is also the appellant ‘was represented ‘by:a firm of lawyers by the .

g o me ae

name of Merinyo & Co advocates‘hule tbe defendant, now the respondent
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Ramadhani Ally - was representedﬂby lawyers . from Tanzania Legal Cor-
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poration., Hearing of the evidence of the case for the.plajntiff. - .

started on 18/6/97. The Plalntlff was represerted by Mr. Merinyo-

learned advocate while the delendant was represented by kMr. Mwaluko-
w
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learned counsel from.the Tanzania Legal Corporation. Case for the . .

p;alntlff contlnued ts 17/10/9) waen learned Counsel, Mr, "Merinyo,

4

closed the gase. All along both counsels were present and conducted

the case by examining and cross-examining the w1tnesses.;«“y
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The cas.fadjourned.to enable the defendant to present his
evidence by calling witnesses. On 18/8/98 by consent of both counsels,
ie« Mr. Merinyo for the plaintiff and Mr, Mwaluxo for the defendant,
the hearing was adjourned to 1/9/92. On 1/9/58, the court record

reads as follows:-
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"1/9/98

Coram: F.Je. Mushi - RM

Plaintiff: Present in person.’

Defendant: Present

Inter: Yrida A '.v -

Court: The matter was.scheduled for hearing today,
the date was' suggested by consels of both parties:

No reason has been shown as, to why they have not
entered appearanqe. The rase to proceced as scheduled,

Trer RS

DwW.1: Ramdadhanl Ally BOyrs Vale, adult, Islam affirms

and’ states. SR COL STy

The dispute between ag is about a parcel of 1 and left
te us by our father: After his death, he left 11 children,
After six months I‘Etarted”building a house on part of
my late fur?her's lands. When the hguse was on furnish}ng,
the plaintiff started complaining that my“buildingﬁyge"‘
not propers He was our admlnlstrator. ' “. - ;

After completlng the bulldlng my 31ster pa;seg aQay.
Before the burial my mother told me ‘that the 10x48’ “Tesder
‘came"sa‘yirng*' ‘that the''plaintiff. was clmiming.from our.decease

father. Tshs. 200Q/=.. I told hyo T will make 2 followup
;after the burlal. Befo*e ) days ahother complalnt followed
I want to the plalnu1¢ “and asked hlm why he' suéd as to
10x10 while* heé”was cw#'(msimamlzry: ‘The plaintiff 'told ..
~me to meet with him at Kilombero, mzee Mbegu's place to
discuss the problem. - "l-l.'h B

. e megﬁand discussed, The'éléfﬂtiff saidﬁéhét the
doceased did not one him anything except that he reeeived
complaints from my brecther and motheg as to why I was
building on a land which is not mige; I told him that
‘I was building for the benefit of thé family. St e

After that he beat up my mother.and.sued as to

conciliation board in Arusha custom. The plaintiff claimed
for a path (kichochoro)s The wazee—vieifed the farm as the
plaintiff had claimed that he had“built axhouseffor the

deceased father.
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It was decided in my favour. The plalntlff went
to priméfy court. He won. I appeéted to Kaloleni District
‘Court, o L oy

Thats alle.
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Plaintiff: The.2000:- was for plot according to you
The plot is the one  one which we were born, I do not

knew if the value of the plot was 2000/= Tshs.

Defendant: I will have' withesses,

Order: Hearing 1/1‘0/98«._-1’_;!\?:\‘;1'( ;.-,.»'.'., .

Parties .to, notify their'COuncils.
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e T I ;sgq. ,J. Mushl- M

L . A:'\'-._;...,, . 1/9/98"

The defendant gape.gvidedce}'and thé plaintiff asked only two

Y =+ . .
questions in rross~examinatione The proceedings were adjourned to
1/10/98 for the défendant to present his witnesses, In adjeurning

the proceedings the pres1d1ng maglstrate made the follow1ng order:
RePY
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"Order: Hearing on 1/10/98 .:."“' S S
Parties to hotify e :'fb - o

therlr_cpnsels. .
F.J. Mughi, BM
1/9/38" .

The question now is whether the pre51d1ng maglstrate was right in
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calling upon the defendant to present his edeence in the- absence

of both counsels who had ‘been conductlnb the case for the actual
a7 \

parties. If the answer is in the affirmative, what is the role

and powers of an advocate in a, brief which he/she has taken. If
the answer is in the negative, is 'there any 1n3ustlce caused h. the
plaintiff and the defendant who had entrusted their case to the

advocates. .

There is no.doubt at all that every Tanzanian Citizen and
for that)hatter every foreigner in‘:our Country has the right e -
engage a Practicing advocate to represent hlm/her in a legal -
problem in our Courts of law except-in the Prlmary Courts where

»

advocates are not allowed to appear.' S o .

RIS VI )
Once an advocate has taken a brief or instructions from
a client, it is that advocate who has the conduct of the case in
the court untill the client withdraws instructions from such
advocate or the advocate himself/herself withdraws from the

conduct of the case with the permission of the courte. .
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A cliext of an advocate need not appear in court in the course of

proceedings in the matter which he had briefed an'advocgte unless
so directed by the court. This is evidente under Order 111 Rule

1 of Civil Procedure Code which for ease of reference reads:-

"Any appearance, appllcabloq.or‘act

in or to any court, requlrtd 5r ’:5”~.
autiorized by law to be made oy done.
by a party in such court, may, except

where otherwise eﬁprossly prov1ded by
any law for the tlme belng‘in fbrce. he
made or done by the party 1n.person Qr

y his recognized agent or by “‘14
an advocate duly appointed to act om his
behalf or, where the Attorney-General
is a party, by a public officer duly”
authorized by him in that behalf:
Provided that any such appearance
shall if %hé'court,§9 directs, be made
by th;.party in person"

Also relevan®®is rule 5 which' says:-
Many process Served on the advo~ate of any
party or* Teft at the dffice or ordirary ‘: v,
residence of sﬁéh advocate, and whethor the “
some is for the personal a%péarahbe of the’
o party whom the advocate represents, and:
unléss the court otherwise directs,.shall
, bé}as;effectual for all pﬁrposes as if
" the ‘dame had been given pd'or served on
the party in person? .

Thls appearance by an ado,ate does not only apply to the
plalntlff but it also applies to the defendant who is represented
by an advocate, Order V rule 5 states:-

"3ave where the court réquifés the personal
appearance of the defendanu, a-defendant in
respect of whom a summons to appear!iSfiseued

mdy appears



(a) in pérssn;ﬂor
- (b) by an adovocate duly instructed abd able
) to answer all material questions relating
to the sure, or A
(c) by an advocate accompznied by som>
person able to answer all such

questions

In this matter both parties were repreéented ?y advocates. It is

. L
the responsibility of an adqvecat once briefed to study the brief
and determine the applicable law or, laws to £é1r§lied on in the

conduct of the case in éodfﬁ; "It is also Lhe‘duty.of the advocate

to determine whatmevédencéiis rédﬁifed and the witnesses who will
" ‘be required to testifys. It is also the duty of the advocate to
know what questions to ask a witness in examihation in chief or in

Cross-examinations A client may very well be ignorant of what

to do in reépect with the case unless briefed by the advocate,

In the presént casey the presence of the plaintiff and the
T e b
o rme—— parties
defendant in court on 1/9/98 was merely ccinci-ental. . But the ywere

»

not in court for the purposes of conducting the case. The counduct
of the case was in the handsnof their reprective advocates who were
not in court. The parties hadi;ihat withdrawn instructions from
their advocates. In law, therefore, on 1/9/98, the par?%es in the
case were not present and proceedincs c;uld nof be co;ndéuted because
the advocates who were conducting the case=wefe;ﬁo£ presents The
learned trial magistrate acted in error iﬁﬁéélligé the defendant to
testify by by giving e;idenceo The learned trial magistrate assumed
the role of defendant's advocates The defendant would not know what
to say because he was not the one who had prepared the defene¢ but

his advocate, Similarly, the plaintiff would not know what questions

to ask in cross—examinatione
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It is my considered view that the court was not properly cone .
. i

stituted to conduct proceedings.':Thehﬁf eedings which were conducted
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by calling upon the defendant to adduce evidence was a nullify and

that grave injustice was caused to both defendant dnd plalntlff.

It is therefore ordered that the proceedings 5f'4/9/98;}n respect

with the evidence of the defendant is hereby declared H.nullify and
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accordingly queshed, .It isidireeﬁed that the' record be remit;eq to
o RS L R

the trial magistrate with a direction to recdgd‘the evidence of the

defendant in the presence of advocates and congequently write another
judgement,

Ptlrrey o,
The judgement which was partly wrltten based on'the evidence

recorded‘on 1/9/98 is hereby set asides To the extent stated abcve,

the appeal is allowed with:;.costs to the appellant,

SR, o I
No M. MUSHI
JUDGE
30,77/2002-
Date: 2/8/2002- , .. - »-“T-" f . v
.Coram: N, M, Mushi, J. _ o .
Mr. Mcrlnyo—advoeate fo* the appellant.
Respondent Ramadhanl Ally.
Judgement read in chambers.
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