_ IN THE HIGH COURT OF T& IZANIA
AT FBEYA

CIVIL CASE NO. 21 OF 2001

1e JONAS MGOKA )

2, ZELIA KAMONG'ONYA MWATEBA) °®°*°*°*° PLAINTIFFS
b i - ?“'QM" VERSUS Pt st -
£ S e

[ % Lot il T2l 0 wh
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MREUA, J.

I have engaged a little time to painstakingly delve into the documents

flled by the Learned counsel for the Applicant - Respondent Mre Mushokorwa
in his endeavour to lure this court to acceding to the Applicant's prayer

for extens10n of tlme to flle Viritter Statement of Defence. EQually time

has not been wasted, in the course of my administering justice, to perusc

the documents filed by the adverse party, i.ee. Mr. Mkumbe, Learned counsel

for the Rqufndent, opp051ng the applicatione _ ]
SR T st e g
It is not in dispute, as per the Applicant's articulation in th:
Laffidevit filed by his advocate Mr. liushokorwa on his behalf, and admitted

o
Al

by the opposite rerty; th-t a2 Respond-rt instituted Civil Case NQ°21/?OO1
against the Appllcant ~ Defendant on 10/11/2001. Alsc s per ihe Apg¥ieeﬁt's
affidavit (Mr. Mushokorwa s) summons Jor orders reacted tic Apnlicswt in Ndola,
Zambia, on 29/7/2002 by postal service as evidenced by annexture “A¥ to the

_Chamber SUIMONSe 7' Nttt * oty m iy e 4
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The reasongwgeg Ehg delay to, file the W.S.D. have been supplied in the

s e W s Ao .- -
) Appllcant'u affldav1t, the materzal ones being 1 nat o

R L,

(a) That Jhe: Appllcant has o local agent in Tanzihnia, hence he

o .needed time to make enquiries and managed to come into contact
with the Learned Applicant's Counsel lMr. Mushokorwa whom he

- 1nstructed to handle his briefse That was sometime in August,

2002w

(b) Having heen 1nstruoted beyond the prescrlbed 21 days it took
the counsel's time to study the documents f11ed by the Respo-
ndent-Plalntlff, then he had to prepare defence and dlspatch
them to Ndola, Zambia, for verifieation. The documents were

" then returned and theé counsel received them on 5/9/2002,
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In those circumstances, according tu Mie Mvshokorwz, the delay was
inevitable, hence the justification for this avplication for lsave to enlarge

the time to file the Defence out of the prescribed period of limitation.

When this matter came before me on 20/10/2002 for an appropriate Order,
at first the Learned counsel for the Respondent-Flaintiff Mre Mkumbe informed
this court that on behalf of ris client he did nct rfile counter affidavit as
they did not intend to oppose the aprlications But upon a querry by this
court as whether the application for extensicn of time to file WeS.D. out of
time was within the requisite pericd of limitation, Mre. Mkumbe quickly reacted
and suggested as follows:

. My Lord, let the Law takes its coursc (and he referred to
the case of J.K. MWANGUKU and 2 OTHERS v. THE GENERAL
MANAGER INCAR TANZANIA & OTHERS == CIVIL CASE NO.163/1996,
UNREPORTED - DAR=-ES-SALAAM REGISTRY)®

Admittedly it was. an error apparent on the fa.e of the rec~ 2 w+i- this Coﬁrt
directed the parties tc file written submissicas either to =uppce s o oppose
the application before the Respondent=Plaintiff filed counter-af}idavit,
according to Law, because su"iissimms b alvecates or parties de me* constitute
evidence in Law, either #o admit or opowese facic depsn -3 to by :ltlier i the
parties in his/her verified affidavits Be that as it may since the material
issue in the instant application is not based on fact but on poiﬁt of Law,

I think the Respondent's Omission to file Counter affidavit has not occasioned
a failure of justices. The point of Law concerned was properly addressed by
both the counsel and my rolec here is to consider and deciae on both the views

is
as to which one sustainably maintainable in the circumstancess

-
.

After going éhrough both the submissions filed by.the two Learned
Coﬁnscl I find it not gainful to Aeliberate on each assé}tion, especially
on the fact that the bone of contention is quite_;ucid andugganspareht. The
sole material question is whether the said application-is within the prescri-
bed .times ; - | a " F
* The relevant provisions to look at and-invéke in this application are
Order VIII rulec-4(2) the Proviso, as amended by CIVIL PROCEDERE CODE
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AMENDMENT OF SCHEDULES) RULES, 1994 = G.N. NO. 422/1994, and Order XLIII

rule 6, as amended by G.N. No. 422/199k.

As correctly submitted by Mr. Mkumbe, Learned counsel for the Respondent,
the central aim that led to the enactuent of the provisions contained in the
GeNo Noe 422/94 is to sneed up crials of Civil Cases, kerce the necessity to
limit or curtail certain pe-iods required to vrocess and prosecute litigations,
or applicationse ‘Also, with respect, I agres with Mr. Mushokorwa, Learned
Gounsel for the Applican: that before tne ernactment of the Gl No. 422/1999
a defendant Qho famdlted to present his Writien Statement of Defence wiégin
twenty one (21) days of the date of service of the summons could upon
applicatipn, nith leave of the Court, present his W.S.D. for a longer pericd

than forty twc_(ka) days, but upon showing good or sufficient cause fcf-the

delay to, comply with the 21 days rule. DBut the situation now is different,
in that the words ‘‘such longer period as the Court msy direci .n vae Surmons'

(had the effect of providing anlimitod Towdrs ts the court) were abrog .23

by GeN. Noo 422/199k. IE/neewl ess to. emphasis tha k“?&ﬁffrbllso‘to rvbrule (2)

of rule 1 of Order VIII was.amended in order to curtail the Court's unllmlted
. - . »

powers to grant an extension of time for the presentatlon of the~Wr1tten of
defence upon application by the defendant. The new proviso to sub-rule (2)

of rule 1.of Order VIII, as amended, is couched in the following words:

“Prov1ded that the court may, within twenty one days of

Lepen s

expiration of the prescrlbed period, grant an extension
. - of time for presentatlon ‘of the Written Statement of

. Defence on application by the defendanti,
Although the new proviso retained the court’s dlscretlon to grant exten51on
of time to a defendant applicant to flle—hls_eruten Statement nf Defence

after the first prescribed twenty one _days have elapsed it nevertheless

- - e =" xS
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curtailed 1ts (the court) long enjoyed wyalimited discretion to” enlérge

v

unspeclfled perlods to enable a defendant to flle‘hls.ertten Statement of

Defence out of tlme. Under the new Law, therefore, a trial ClVll Court has

no power ta granf marg than.twenry one days extension of time within which
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to file the Vritten Statement of Pefence after the first twenﬁyrégé'days Ar
.have exéired. This is exactly what this court (Kaji, J.;?'v_ S i
had in mind in the ‘case of J.K. MWANGUKU z-4 4 OTHERS Vse. THE GENERAﬂ"
MANAGER INCAR TANZANIA AND ARGTHER, CTVIL CASE NO. 163/1996, DSM. REGISTRY
(Unreported) at page 3 of the typed judgement, wher he observed as follows:

iGN 422 of 1994 did not remove the powers of this cowrt to

.grant extension of tﬁhe within vhich to file a W.S.De. What

'qit did was only to limit ihose powers. The limitation is
that an application for extension of time to file a W.S.D.
must be made within 21 days from the expiration of the
prg§cribed periods If such an application is made more
than 21 days from the expiration of the prescribed period,

then this court has no powers to .grant.

Indeed, with approval, I think that is the gbf£g2t proposition. The question
here is whether the Applicant—Defendant'§ application is within th?ltwgnty'
one (21) days period beyond which the court i;?seized of no jurisdiction to
enlarge the time enabling the defendant to file his Written Statement of . _.
Defence? .

As correctly sworn to by the Deponent Mre Mushokorwa in his affidavit,
at paragraph 3, the ApplicantsDefendant received the said summons on 29/7/2002.
And by virtue of Order VIII ride 1(2) of the C.PeC, 1966, as amended by GeN.
L422/4994, the Applicant-Defendant ought to have filed his Written Statement

of Defence on or before 19/08/200ks -

According to Mre Mush;korWa, his client, who is residjng in Ndolay
uaﬂbla, was unable to 1nstrﬁct him within-the flrst 21 days prescribed perlod'
and that the Learned Counsel hav1ng been 1nstrusted beyond the 21 day! presd
cribed limitation period; it took him (1.e. the advocate) tlme to study the
documents filed by his adverse party in.court and then prepare the necessary -

e

defence and then caused the same to be verified in Zambiae c il

With respect, the court_'s problem is not wha.t the Applicant did after
the receipt of the summopgvfor_filiﬁéﬂfhé‘deieﬁcé, but its main conside-

ration is whether the defendant, after receiving the summons for filing Writte



Statement of Defence and.defaulted to compiy w.tr CrderVIIL rule 24 did

. comply with the Proviso to Qrder VIII rule 1 (2) (cited.above)?

1 have. exanined very:meticulously the alleged postal service decument
which is attached to Mra Mushokorva's affidavit...It-is a.photostatigcopy
and the same is not ceriified by 2 Conmissinoner af Ozch o beféumaguféétured‘
copy of*thé"ofiginal documente.- Mr, Mushokc:wals aflldaﬂit~doéé-not explain

-why the §ocuﬁén$‘hés~to be a secondary sopv =nd also why the same could not
be-certifggd acéérding~to Lave Worse-than that the name of the addressee is
not legible sufficiéntly to satisfy this ccurt that the person allegedly -
served with the summons is not’anyﬁody else but the defendant A. SINGH t/é4‘
Deol Limitede. The name of the addressee on the photé copy of the postal
_document appears vague or illegible, thusy in my;op%n%on, providing doubt

as whether he is the proper defendant to whom the summohé was intended to

be served. fIt 1s not the functlon of the cowrt to “fish' around io xscertain
the tcarrect gome of thz addresses._.i' B ‘T hlth sthis coukt; iv mzv ne
posslble to argue fo:r the Qef“ondeht-Plaﬁntlff that be name of the addrcssee
in annexture VAY to Mre dushukorwc's afi¢aav1grls'nct that % the Applicante-
Deféndant. I am not p;;parad to Qpefd.ate rt whai o To3e~ nomes apﬁearing

at the space provided for the zsdressee in annccbarz VAV

Moreover annexture “A- to Mr. Muthokorwa's aflldevi® is n>ihing more

~ dafence was

&

than ev1dence that the summons saht. e the )ofendant fo. 1¢¢ o

duly served én. the Defen@an#.<'8ut to my =urprlse the Learned Al¢¢wa@du s°

S~

Counsel‘never annexed the purported served sumrons on tne Aplecaﬂ»-Daf,naant
‘to his affidevid% so that the court would know the date the Scwrons «os ziguned

as an abknowledgement of receiving the same by;ghe Deppndan In the absence -

st LR

of. the copy: ofithe summons allegede-seréédnon the D@fenQagp, re- Sudgemens is
that it-is diffigult to belleve that annexture A" to Mrs Musgokorwa° advocate
is the very postal EMS document that served as evidence of service of the said
summons on the Deféhaéﬁt; It could be a different document served on the
Defendant ot?g:_thgp,?bg éourt summons under discussion in this matt;r.
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But as regards the summons, even if it werz accephed that there was
proper service on the defendant, tut which I have refused *¢ agree, the

application in %ﬁis*mattéf"for extensinn of time was filed on the last expiry

date of theMLast twenty one daysg.wrich was on 6=09=2002+ The Proviso to
Order VIII rule 1 (2) (as amended) very ciemrly -mpowers the court to grant

extension of time for presentation of the Wititten Ctatuemeai cf defence

”w1th1n +wenty one days of expiraticn of the prescribed period®. Now, if
the Appllcant brought his application on th» very Last date of expiration
of the prescribed period, would that have besn also what the Law contemplated
during its enactment even if the applicaticn could not have been entertained

and granted“on that same date of its being filed? In my inclined view I'.La;n_‘~

\
-\

not persuaﬁed to agree that the, Legislator intended the Law to be soe My

interpretation of the Proviso is that for:a court to exerrise its discretion

to grant eytenblon of time under that rule it must do Eo W1th‘n twenty one

days of the ﬂ‘eScrl____"Qerlod, upon an applicution by Lne defendenl. And

PR

again, in my view, the court can only do that if the.abpllcatlon can be
brought within reasonable time and within the twenty one days prescribed
period so that the other party to the suit or matter could be given notice
to appear and exercise his option either to oppose or accede to the appli-
cations In the present circumstances of the case, therefore, 1 am satisfied,
it was not possible to avail opportunity to the Respondent-Plainfiff to
appear and defend the application on the same date which was &lso the expiry

date (i.e. 6/9/2002) .

I can conceive nothing mater:"Lél fraom .the facts depg;le;d- to by Mrtn -
Mushokorwa in his affidavit whieh would justify this court believe and:be
satisfied that the applicant had good and sufficient cause éﬁat prevenéed
him from not filing his Written Statement of Defence between-29/7/2002gan§_

€/9/2002. Forty two days peried were, in my view, suffieient period to.
|

enable the applicant comply w1th what the Law intended him to do. To allow

-

otherw1se, I thlnk, it would”be 01rcnmvent;ng the mischief that led to the 3
T2 awizs =T
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enactment of the Government Notice lio- 422/130": znd thareby resulting to its
defeat through the back door. This, with respect, I am not prepared to create

a preczdent which at the end of the dey wilti be unimplementakles

I have siso hed uprortunity tc examine Order XLIII rule 6 of the'QﬁP.C,
1966, as amended oy Gells 422/9L, which both thn coussal discussed at length.

I~
For avoidance of doubt and eise of relereni~ xrder IXIII rule 6 (es amended)

s
e

provides as follows:

JIXIII ro 6. The Court may extend the tame limited by the

rules contained urder the First and S#ond Schedule herein

for the doing of an act authorized or required by such rulese.

Provided that an application for extension of time is made

by the party concerned within twenty one days of the expie

ration of the prescribed time, unless otherwise provided .

by the relevant rule.
In my considered view, if application for extension of *time cznre~t be placed
before the Court within twenty one 3ays of the axpirstion oif tuie prespfibed
period and the same be heard and decision given within that period o1 tuenty
one days then the court would nct have jurisdical powct ro entorioan sgo:h

-

application outside the twenty une days Linited yeriod. I “7diwery of

3 .

21 days extension of time musv have laken jatc account . luge T UL tuben
(from when the application for enlargementc of tiue iz Z.laed 1 23] ) serve
the Respondent to exercise his right .f opitvion fo sfend *he zorlication.

I am not prepared to inclinre to *he view that toe lLegislaiw > intended that

an application for leave to file Written Statement ot Deiznce cuts.l: the
prescribed time could be presented even on the Last date of the ¢« iratiow

of the prescribed time. That could only be possible r the apmli-z:ion rould
be filed un that same date, both parties notified, heard on the same day and
decision givens In the present circumstances, therefore, I am vnable to
conceive any good cause on the part of the Applicant-Defendant that made

kin. ureble to file his defence with a period of forty two (42) days of the

date of the service of ;hassunmopﬁ_ﬁanwfiliggﬁéritten.Statement of Defence.
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In the result I find this appiication uhmeritorious and it is

hereby dismissed with costsc Accorcdingly it is so ordered.

r.
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- : ‘ JUDGE,
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~ 0 10/12/2003.
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At Mbeya, in the presence of
Mr, Mushokorwa, Learned advocate for the
Applicant-Defendant, and lMr. Mdumbe, Learned

advocate for the Respondent-Plaintiff.

£.Ce MREM.,
JUDGE.
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