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T h i s  c a s e d  w a s  t r i e d  w i t h  a i d  o f  a s s e s s e r s .  T h e y  a r e  G e n t l e m e n  

A s s e s s e r  K h a f a n  a n d  M u g a a d a .  T h e y  h a v e  d o n e  a  c o m m e n d a b l e  

j o b  w h i c h  r e q u i r e s  r e c o g n i t i o n  b y  t h i s  c o u r t .  R e a s o n s  w i l l  b e c o m e  

a p p a r e n t  a t  a  l a t e r  s t a g e  i n  t h i s  j u d g m e n t .

T h e  p l a i n t i f f  i s  b a n k  a n d  i s  l i c e n c e d  u n d e r  t h e  B a n k i n g  a n d  

F i n a n c i a l  i n s t i t u t i o n s  A c t ,  1 9 9 1  t o  c a r r y  o n  b a n k i n g  b u s i n e s s  i n  t h e  

c o u n t r y ,  i m m a  a d v o c a t e s  r e p r e s e n t e d  t h e  p l a i n t i f f ,  t r a d e x

I N T E R N A T I O N A L  L T D ,  H U S S E I N  O M A R I  a n d  S A L I M A  H U S S E I N  a r e  t h e  1 s c ,  

2nr' a n d  3 r d  d e f e n d a n t s  r e s p e c t i v e l y  a n d  t h e y  w e r e  r e p r e s e n t e d  b y  

A d v o c a t e s  R i c h a r d  R w e y o n g e z a  a n d  L e b b a .

T h e  p l a i n t i f f  p r a y e d  f o r  t h e  f o l l o w i n g  r e l i e f s  a g a i n s t  t h e  

d e f e n d a n t s .

CfJ Foreclosure an d  salo o f  the  p roportios  avor CT*

NO.29997, Temeke, Dar es Salaam and CT.No.29404,
Mbezi Dar es Salaam.



(ii) - Payment by the Defendants of Tshs. 120,997,200 
minus the sum to be realized from (i) above.

(Hi) interest on (ii) above at the rate of 26% per annum 
from 1st January 2001 up to the date of judgment.

(iv) interest on the decretal sum at the court's rate of 12% 
per annum from the date of judgment till final 
settlement.

(v) costs of the suit.
(vi) Any other relief as the Honourable court may deem 

just to grant . "

A t  t h e  s a m e  t i m e  t h e  d e f e n d a n t s  f i l e d  a  c o u n t e r  c l a i m  i n  

w h i c h  t h e y  a r e  a l s o  p r a y i n g  f o r  t h e  f o l l o w i n g  r e l i e f s  a g a i n s t  t h e  

p l a i n t i f f  -

"  a) Judgment for T.shs 69,499,605/ =

b) Interest on the sum under item (a) above at current 
commercial bank rate from the date the cause action 
arose to the date of judgment.

c) Further interest on items (a) and (b) from the date of 
judgment to the date of payment in full.

d) costs of the counter claim



e) Any additional relief as the Honourable court may deem .  

fit."

A  b r i e f  s u m m a r y  o f  t h e  f a c t s  o f  t h e  c a s e  i s  a s  f o l l o w s :

T h e  p l a i n t i f f  c l a i m e d  t o  h a v e  g r a n t e d  t h e  1 s t  d e f e n d a n t  a n  

• o v e r d r a f t  f a c i l i t i e s  w h i c h  w a s  s e c u r e d  b y  m o r t g a g e s  i n  r e s p e c t  o f  

c e r t i f i c a t e s  o f  t i t l e  n u m b e r s  2 9 9 9 7  a n d  2 9 4 0 4  f o r  p r o p e r t i e s  i n  

T e m e k e  a n d  M b e z i  r e s p e c t i v e l y .  T h e  p r o p e r t i e s  a r e  o w n e d  b y  t h e  

2 n c l  a n d  3 r c 1  d e f e n d a n t s .  T h e  p l a i n t i f f  c l a i m e d  t h a t  t h e r e  w a s  a  

d e f a u l t  i n  r e p a y m e n t  o f  t h e  l o a n  a n d  t h a t  i s  w h y  i t  i s  c l a i m i n g  f o r  

t h e  r e l i e f s  m e n t i o n e d  a b o v e .
i

T h e  d e f e n d a n t s  d i d  n o t  d i s p u t e  r e c e i p t  o f  t h e  c r e d i t  f a c i l i t y  

f r o m  t h e  p l a i n t i f f  a n d  a l s o  t h e  e x e c u t i o n  o f  s e c u r i t y  f o r  t h e  c r e d i t  

f a c i l i t y .  T h e y  d i d  n o t  a l s o  d i s p u t e  d e f a u l t  i n  t h e  r e p a y m e n t  o f  t h e  

l o a n .  H o w e v e r ,  t h e y  b l a m e d  t h e  p l a i n t i f f  f o r  c o n t r i b u t i n g  t o  t h e i r  ^  

d e f a u l t  b e c a u s e  o f  i t s  f a i l u r e  t o  h o n o u r  s o m e  o f  t h e  c o n d i t i o n s ^  

w h i c h  w e r e  a g r e e d  u p o n  b y  t h e  p a r t i e s .

T h e  p l a i n t i f f  p l e a d e d  t h a t  t h e  o v e r d r a f t  f a c i l i t y  w a s  

a d v a n c e d  t o  t h e  1 s t  d e f e n d a n t  o n  d i f f e r e n t  d a t e s .  B y  3 1 s t  

D e c e m b e r ,  2 0 0 0 ,  t h e  d e b t  i t  s t o o d  a t  T . s h s  1 2 0 , 9 9 7 , 2 0 0 /  =  .  T h e  

d e f e n d a n t s  o n  t h e  o t h e r  h a n d  a d m i t t e d  r e c e i p t  o f  T . s h s  

9 6 , 5 7 8 , 0 5 0 / =  o n l y ,  g i v i n g  a  d e t a i l e d  b r e a k  d o w n  o f  h o w  

d i s b u r s e m e n t s  w e r e  m a d e .  T h e  d e f e n d a n t s  p l e a d e d  I n  t h e i r  

c o u n t e r  c l a i m  t h a t  t h e y  h a d  c o n t r a c t s  w i t h  s h i r e c u  a n d  t h e  W o r l d  •

Food Programme (WFP) of which p e rfo rm an ce  depended on the 
credit, facility. They blamed the plaintiff for its conduct in altering 
the terms of the letter of credit'which were initially allowed by



t h e  p l a i n t i f f ,  a n d  a l s o  f o r  w i t h h o l d i n g  v i t a l  d o c u m e n t s  f o r  

c l e a r a n c e  o f  t h e  g o o d s  f r o m  t h e  p o r t .  T h e  p l a i n t i f f  w a s  e q u a l l y  

b l a m e d  f o r  f a i l u r e  t o  r e l e a s e  a  P e r f o r m a n c e  B o n d  i n  t i m e .  T h e  

d e f e n d a n t s  a v e r r e d  t h a t  t h e  p l a i n t i f f ' s  c o n d u c t  l e d  t o  t h e  

c a n c e l l a t i o n  o f  t h e  t w o  c o n t r a c t s  o f  w h i c h  t h e y  a r e  c l a i m i n g  f o r  

c o m p e n s a t i o n  a m o u n t i n g  t o  T . s h s  6 9 , 4 9 9 , 7 5 0 / =  b e i n g  

c o m p e n s a t i o n  f o r  l o s s  o f  i n c o m e  a n t i c i p a t e d  f r o m  t h e  t w o  

c o n t r a c t s .

T h e  i s s u e s  f r a m e d  f o r  t h e  d e t e r m i n a t i o n  b y  t h e  c o u r t  w e r e :

" v ' l  whether or not there was an overdraft agreement  j  

between the plaintiff and the defendant and if the answer is 
in the affirmative, what were the terms and the conditions.

ii. was there any breach by the 1SC defendant of the terms 
and conditions referred to in issue 1 above.

Counter Claim ri
i
! .

Hi. Whether the plaintiff breached the overdraftiagreement 
and thereby caused loss to the 1st defendant. \

iv. Whether the plaintiff unlawfully failed to submit to WFP a 
bid performance bond it had approved in favour of the 1st 

defendant to meet conditions for the contract for the 

supply of maize.
v. to what reliefs are the parties entitles to."



«
A s  r e g a r d s  t h e  f i r s t  i s s u e ,  b o t h  g e n t l e m e n  a s s e s s e r s  o p i n e d  

t h a t  t h e  p a r t i e s  a r e  n o t  a t  i s s u e  o n  t h e  g r a n t  o f  t h e  o v e r d r a f t  

f a c i l i t y .  T h i s  c o u r t  e n t i r e l y  a g r e e s .  E v e n  t h e  d e f e n d a n t s  d i d  n o t  

d i s p u t e  t h a t  t h e y  w e r e  g r a n t e d  t h e  o v e r d r a f t  f a c i l i t y ,  i t  i s j D n l y  t h e  

a m o u n t  w h i c h  h a s  t o  b e  r e p a i d ,  w h i c h  w a s  i n  d i s p u t e .

T h e  p l a i n t i f f  c l a i m e d  f o r  T . s h s  1 2 0 , 9 9 7 , 2 0 0 /  =  " a s  a  b l a n k e t

f i g u r e  w i t h o u t  g i v i n g  a  b r e a k d o w n  o f  w h a t  w a s  t h e  p r i n c i p a l  a n d

w h a t  w a s  t h e  i n t e r e s t .  T h e  1 s t  d e f e n d a n t  o n  t h e  o t h e r  h a n d

c l a i m e d  t o  h a v e  d r a w n  o n l y  T . s h s  9 6 , 5 7 8 , 0 5 0 / =  a n d  r e p a i d  T . s h s

9 , 0 0 0 , 0 0 0 /  =  .  G o i n g  b y  t h e  1 s t  d e f e n d a n t ' s  c a l c u l a t i o n s ,  t h e

o u t s t a n d i n g  p r i n c i p a l  i s  T . s h s  8 7 , 5 7 8 , 0 5 0 /  =  .  A t  t h e  s a m e  t i m e ,  M r .

A r c a d i  K a i j a g e  ( P W 2 )  t e s t i f i e d  t h a t  t h e  p r i n c i p a l  a m o u n t ,  a c c o r d i n g
i

t o  h i s  r e c o r d s ,  w a s  T . s h s  8 6 . 3 ^ 9 . 4 9 9 / =  a n d  t h e  i n t e r e s t  s h o u l d  b e  

c a l c u l a t e d  a t  2 6 % .  G e n t l e m a n  A s s e s s e r s  K h a l f a n  o p i n e d  t h a t  t h e*..“7 *
a m o u n t  o f  T . s h s  8 7 , 5 7 8 , 0 5 0 / =  s h o u l d  b e  t a k e n  a s  t h e  p r i n c i p a l  

o u t s t a n d i n g .  G e n t l e m a n  A s s e s s e r  M u g a n d a  s a i d  t h e  p r i n c i p a l  

a m o u n t  s h o u l d  b e  8 5 , 5 3 7 , 5 9 2 /  =  .  T h i s  f i g u r e  h a s  b e e n  a r r i v e d  a t  

b e c a u s e  A s s e s s e r  M u g a n d a  t o o k  t h e  s u b m i s s i o n s  m a d e  b y  t h e  

A d v o c a t e  f o r  t h e  d e f e n d a n t  s  o n  t h e  a m o u n t  r e p a i d  b y  t h e  1 s t  

d e f e n d a n t  t o  b e  c o r r e c t .  M r /  L e b b a  s u b m i t t e d  t h a t  t h e  1 s t  [  

d e f e n d a n t  r e p a i d  T . s h s  1 1 , 0 4 0 , 5 3 8 /  =  .

U n d e r  s e c t i o n  v\o  a n d  1 . 1 2  o f  t h e  E v i d e n c e  A c t ,  1 9 6 7 ,  t h e

p a r t y  . w h o  a l l e g e s  e x i s t e n c e  o f  c e r t a i n  f a c t s  i s  t h e  o n e  w h o  h a s  t o

p r o v e  t h e  e x i s t e n c e  o f  t h o s e  f a c t s  s o  a s  t o  b e  g r a n t e d  j u d g m e n t

by the court. T h e  c a s e  was f i l e d  b y  t h e  p l a i n t i f f .  I t  i s  t h e  p l a i n t i f f  
who has the burden to prove its case. According to the plaintiff's 

w i t n e s s ,  Mr. Arcadi Kaijage, the principal amount outstanding is
T . s h s  8 6 , 3 6 9 , 4 9 9 / = .  T h i s  i s  t h e  a m o u n t  w h i c h  i s  t a k e n  b y  t h i s  c o u r t
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t o  b e  o u t s t a n d i n g  b a l a n c e  t o g e t h e r  w i t h  i n t e r e s t .  A c c o r d i n g  t o  

e x h i b i t  P 1 ,  ( t h e  d o c u m e n t  w h i c h  s h o w e d  t h a t  t h e  p l a i n t i f f  

a p p r o v e d  a n  o v e r d r a f t  f a c i l i t y  o f  T . s h s  5 0 , 0 0 0 , 0 0 0 / =  t o  t h e  1 s t  

d e f e n d a n t )  t h e  r a t e  o f  i n t e r e s t  i n  r e s p e c t  o f  t h e  f a c i l i t y  i s  g i v e n ,  i t  

i s  2 1 % ,  a n d  a n o t h e r  5 %  p e n a l t y  o n  t h e - e x p i r e d  l i m i t ,  a n d  a n y  

e x c e s s e s  c r e a t e d  w i t h o u t  p r i o r  a r r a n g e m e n t s .  T h e  w i t n e s s  f o r  t h e  

d e f e n d a n t s  ( D W 1 )  d i d  n o t  d e n y  t h a t  t h e  d e f e n d a n t  f a i l e d  t o  r e p a y  

t h e  l o a n .  T h i s  m e a n s  t h a t  t h e  d e f a u l t  a t t r a c t e d  p e n a l t y  i n t e r e s t .  

T h e  r a t e  o f  i n t e r e s t  o f  2 6 %  c l a i m e d  b y  t h e  p l a i n t i f f  i s  r i g h t .  T h e  

a n s w e r  t o  t h e  f i r s t  i s s u e  i s  t h a t  t h e r e  w a s  a n  o v e r d r a f t  a g r e e m e n t  

b e t w e e n  t h e  p a r t i e s  a n d  t h e  d e f e n d a n t  d e f a u l t e d ,  a s  a  r e s u l t  a n  

a m o u n t  o f  T . s h s  8 6 , 3 6 9 , 4 9 9 / =  r e m a i n s  o u t s t a n d i n g  a s  t h e  p r i n c i p a l  

a m o u n t  t o g e t h e r  w i t h  i n t e r e s t  a t  2 6 % .

T h e  a n s w e r  t o  t h e  f i r s t  i s s u e  s i m p l i f i e s  t h e  a n s w e r  t o  t h e  

s e c o n d  _ o n e .  B o t h  g e n t l e m e n  a s s e s s e r s  a n s w e r e d  t h e  i s s u e  

p o s i t i v e l y .  T h e y  a r e  c o r r e c t .  A l l  t h e  d e f e n d a n t s  a d m i t t e d  f a i l u r e  t o  

l i q u i d a t e  t h e  o v e r d r a f t  l o a n  o n  t h e  c o n t r a c t e d  d a t e s .  T h e  f i r s t  

d e f e n d a n t  g a v e  e x c u s e s  w h i c h  w i l l  b e  d i s c u s s e d  l a t e r :  B u t  a l l  i n  a l l  

t h i s  i s  a  s t r a i g h t  f o r w a r d  i s s u e .  T h e  f i r s t  d e f e n d a n t  i s  i n  b r e a c h  o f  

t h e  t e r m s  a n d  c o n d i t i o n s  o f  t h e  a g r e e m e n t .  T h e r e  w a s  a  d e f a u l t  

i n  r e p a y m e n t  o f  t h e  l o a n  f a c i l i t y  w h i c h  i s  a d m i t t e d  b y  t h e  f i r s t  

d e f e n d a n t .  T h e r e  i s  t h e r e f o r e  n o  d e b a t e  o n  t h e  m a t t e r . '  B e f o r e  I -  

m o v e  t o  a n o t h e r  i s s u e ,  t h e r e  i s  a  m a t t e r  w h i c h  r e q u i r e s  

e l a b o r a t i o n  b y  t h i s  c o u r t .  G e n t l e m a n  A s s e s s e r  M u g a n d a  w a s  o f  a n  

o p i n i o n  t h a t  t h e  r a t e j } f 4 n £ a r e s t ! v v h i c h  s h o u l d  b e  p a i d  b y  t h e  1 s t  i  

d e f e n d a n t  s h o u l d  a p p l y  u p  t o  t h e  d a t e  w h e n  t h e  c a s e  w a s  f i l e d  i n
*

c o u r t .  T h e  l o g i c  f o r  t h i s  c o m p u t a t i o n  i s  t h a t  t h e  p l a i n t i f f ' s  r e c o r d s  

f o r  t h e  1 s t  d e f e n d a n t s  A c c o u n t ' s  w e r e  c a l l e d  a t  t h e  H e a d  O f f i c e .  

T h e  p l a i n t i f f s  a c c o u n t  w a s  c h a r g e d  t h u s  d e n y i n g  t h e  1 s t



d e f e n d a n t  t h e  o p p o r t u n i t y  o f  c o n d u c t i n g  b u s i n e s s  f r o m  w h i c h  i t  

w o u l d  h a v e  c o n t i n u e d  r e p a y i n g  t h e  b a n k .  R e f e r e n c e  w a s  m a d e  t o  

e x h i b i t  P 5 .  T h i s  i s  a  d e m a n d  n o t i c e  w h i c h  w a s  s e r v e d  o n  t h e  1 s t---- -

d e f e n d a n t  r e m i n d i n g  i t  o f  t h e  r e p a y m e n t  o f  t h e  l o a n ,  i t  w a s  

i s s u e d  b y  t h e  h e a d  o f f i c e  w h i l e  t h e  1 s t  d e f e n d a n t s  A c c o u n t  w a s  a t  

K i c h w e l e  B r a n c h ,  w h a t  I  w o u l d  s a y  i s  t h a t  t h e r e  w a s  n o  s u c h  

e v i d e n c e  t e n d e r e d  i n  c o u r t .  T h e  c o u r t  a c t s  o n  e v i d e n c e  w h i c h  i s  

t e n d e r e d  i n  c o u r t .  I t  c a n  n o t  i m p o r t  i t s  o w n  o p i n i o n  w h i c h  i s  n o t  

s u p p o r t e d  b y  e v i d e n c e .

T h e  i s s u e s  r e m a i n i n g  f o r  d e t e r m i n a t i o n  i s  o n  t h e  c o u n t e r  

c l a i m .  T h e  f i r s t - o n e  i s  w h e t h e r  o r  n o t  t h e  p l a i n t i f f  b r e a c h e d  t h e  

o v e r d r a f t  a g r e e m e n t  a n d  t h e r e b y  c a u s e d  l o s s  t o  t h e  f i r s t  

d e f e n d a n t .  A c c o r d i n g  t o  t h e  t e s t i m o n y  o f  H u s s e i n  O m a r i  M w a s a  

( D W 1 )  p a r t  o f  t h e  o v e r d r a f t  f a c i l i t y  w a s  t o  b e  u s e d  t o > f a c i l i t a t e  

p e r f o r m a n c e  o f  a  c o n t r a c t  b e t w e e n  t h e  1 s t  d e f e n d a n t  a n d  

S H I R E C U .

T h e  1 s t  d e f e n d a n t  w a s  r e q u i r e d  t o  s u p p l y  j u t e  g u n n y  b a g s  t o  

S H I R E C U .  T h e  p l a i n t i f f  a p p r o v e d  a  L e t t e r  o f  C r e d i t  f o r  T . s h s

2 5 , 0 0 0 , 0 0 0 / = .  D W 1  s a i d  t h e  c o n d i t i o n s  w e r e  t h a t  t h e  d e f e n d a n t

h a d  t o  p a y  2 5 %  o f  t h e  L e t t e r  o f .  C r e d i t  a m o u n t  t o 1 e n a b l e  t h e
i

p l a i n t i f f  o p e n  i t  i n  f a v o u r  o f  t h e  s u p p l i e r  i n  B a n g l a d e s h .  A n o t h e r

2 5 %  h a d  t o  b e  p a i d  o n  a r r i v a l  o f  t h e  s h i p m e n t .  T h e  1 s t  d e f e n d a n t

p a i d  2 5 %  o f  t h e  l e t t e r  o f  C r e d i t  f o r  o p e n i n g  i t .  B u t  o n  a r r i v a l  o f

t h e  s h i p m e n t ,  t h e  1 s t  d e f e n d a n t  w a s  r e q u i r e d  t o  p a y  t h e  f u l l

r a f  q w i  * a i d  t h i s  w a s  n o t  t h e  c o n d i t i o n  w h i c h  w a s  
a g r e e d  u p o n  b e f o r e .  A l t h o u g h  a  d i r e c t i o n  w a s  g i v e n  b y  t h e  h e a d

o f f i c e  t o  t h e  b r a n c h ,  r e q u i r i n g  t h e  b r a n c h  t o  c o m p l y  w i t h  t h e

c o n d i t i o n s  w h i c h  w e r e  a g r e e d  u p o n  b e f o r e ,  t h e  b r a n c h  r e m a i n e d



a d a m a n t  a n d  r e f u s e d  t o  r e l e a s e  t h e  d o c u m e n t s  t o  t h e  1 s t  

d e f e n d a n t  f o r  t h e  c l e a r a n c e  o f  t h e  c a r g o ,  c o n s e q u e n t l y ,  t h e  

c l e a r a n c e  w a s  d e l a y e d  f o r  f o u r  m o n t h s .  E v e n t u a l l y ,  t h e  p l a i n t i f f  

i n s t r u c t e d  a  C l e a r i n g  a n d  F o r w a r d i n g  A g e n t  o f  t h e  1 s t  d e f e n d a n t  

t o  c l e a r  t h e  c a r g o  a n d  a u c t i o n  t h e  j u t e  b a g s .  D W 1  s a i d  t h e  d e l a y  i n  

t h e  c l e a r a n c e  o f  t h e  c a r g o  r u i n e d  t h e  c a r g o  a s  p a r t  o f  i t  w a s  

d e s t r o y e d  b y  r a i n .  T h e  r u i n  o n  t h e  c a r g o  t o g e t h e r  w i t h  a  s h o r t  

n o t i c e  w h i c h  w a s  g i v e n  b e f o r e  t h e  a c t i o n ,  m a d e  t h e  c a r g o  t o  

f e t c h  o n l y  T . s h s  9 , 0 0 0 , 0 0 0 / =  w h i c h  w a s  f a r  b e l o w  t h e  v a l u e  o f  t h e  

c a r g o  i t s e l f .  D W 1  s a i d  t h e  v a l u e  o f  t h e  c a r g o  w a s  T . s h s  

2 8 , 6 4 9 , 6 2 8 / 3 0  i n c l u s i v e  o f  c u s t o m s  c h a r g e s  w h i l e  t h e  s a l e  v a l u e  w a s  

T . S h S  5 8 , 4 2 9 , 7 5 0 / = .

D W 1  t e s t i f i e d  f u r t h e r  t h a t  t h e  f a i l u r e  b y  t h e  1 s t  d e f e n d a n t  t o  

s u p p l y  t h e  g o o d s  a s  a g r e e d  u p o n ,  l e d  t o  t h e  c a n c e l l a t i o n  o f  t h a t  

c o n t r a c t ,  t o g e t h e r  w i t h  o t h e r s ,  w i t h  s h i r e c u  a n d  t h e  1 s t  

d e f e n d a n t  s u f f e r e d  l o s s .  M r .  A l o y c e  L i m b e _ D W 2 _ _ r  c o r r o b o r a t e d  

t h e  t e s t i m o n y  o f  D W 1  t h a t  s h i r e c u  h a d  t o  c a n c e l  t h e i r  c o n t r a c t s  

w i t h  t h e  1 s t  d e f e n d a n t  b e c a u s e  o f  i t s  f a i l u r e  t o  s u p p l y  t h e  j u t e  

b a g s .

T h e  o p i n i o n  o f  b o t h  g e n t l e m e n  a s s e s s e r s  w a s  t h a t  t h e  i s s u e  

s h o u l d  b e  a n s w e r e d  p o s i t i v e l y .  T h i s  c o u r t  s u p p o r t s  t h e i r  o p i n i o n .  

T h e y  b o t h  b l a m e d  t h e  p l a i n t i f f ' s  c o n d u c t  f o r  h a v i n g  o c c a s i o n e d  

t h e  l o s s  t o  t h e  1 s t  d e f e n d a n t .  A  v e r b a t i m  r e p r o d u c t i o n  o f  t h e i r  

o p i n i o n  w i l l  s h o w  h o w  t h e i r  o p i n i o n  w a s  a r r i v e d  a t ,  a n d  a l s o  t h e  

i m p o r t a n c e  o f  t h e  b a n k s  t o  o b s e r v e  b u s i n e s s  e t h i c s :

Assesser Muganda had the following opinion;



"The basis of how the Plaintiff handled matters related to 
the import documentations for the Defendants' SHIRECU 
supply contract, my answer to this question is in the 
affirmative.
Firstly out of facts presented and documents tendered, it 
amply clear that the plaintiff did change the terms of the 
overdraft Agreement in relation to the L/C amount. The 
Defendants were required to pay before the release of the 
consignment import documents, it is noteworthy that in so 
doing, the Plaintiff did not even bother to assign any 
reasons as to why. This conduct on the part of the Plaintiff
completely upset the Defendants who as evidenced by their

i
letter ref.No.TiUNBC/01/2000 of 15cn January, 2000 bitterlyi

cried foul and asserted that this action rendered the logic of 
the security cover for the overdraft facility meaningless. 
Secondly, it was also noted that the Plaintiff lost the 
originals of the import Documents for the SHIRECU order 
without which the goods could not be cleared. By the time a 
dispensation was made to clear the goods with copies a lot 
of time (about four months) had been lost and this led to the 
destruction of the goods, a salvage of which was sold at a 
throw away price. Definitely, this act by the Plaintiff directly 
contributed to a significant loss income to the Defendants. I 
have also been persuaded by the Defendants1 submission 
and evidence adduced by DW2 that the result of the above 
negligence by the plaintiff emensely contributed to the
cancellation of the orders by sh irecu  because of poor 
performance and lack of credibility.



A s s e s s e r  K h a l f a n o n  t h e  o t h e r  h a n d ‘ h a d  t h e  f o l l o w i n g  
?-----

o p i n i o n :

The fact that the Plaintiff had a confront of a relatively fair 
mortgage security of two houses valued totally at T.shs
173,500,000. / =  for the overdraft facilities, and the amount for 
the balance of the overdraft for the LC was relatively small in 
the sum of Tshs. 13,578,050/= whose repayment had been 
agreed to from the proceeds of the sale of the jute bags and 
the Defendant had a prior commitment to supply the jute 
bags to Shirecu at a substantial margin of profit in the 
proceeds of sale which the First Defendant had informed the 
Plaintiff as having agreed to apply towards the reduction of 
the debt owing to the Plaintiff, a breach of the agreement 
by the Plaintiff at the crucial time of the arrival of the goods 
has caused loses to the first Defendant in the import of the 
jute bags and not only deprived them of the profits from 
the supply of the bags to Shirecu but also soured the 
previous good business relation between the said parties. A 
Bank lending has become an important service to the 
Customers in the conduct of commerce and consequently 
contributes to the economic growth at the national; level. As 
a lender requires protection of its moneys and dues and 
indeed ensures it by insisting'on and holding a security so as 
to continue gainfully the lending services, a borrower too 
requires protection against any arbitrary decisions of the 
lender, if the lender decides unlawfully to *  disturb an
agreement and occasion the borrower to suffer the 
consequences which include the snowballing of interest 
despite the comfort of the security. The consequences 
include also rendering the credit worthiness of the borrower



into disrepute in the business community. The first 
Defendant has as the consequence of the unlawful delay 
suffered a loss in the import of the packaging materials and 
in addition a loss of the profit from the failure to deliver the 
said materials to Shirecu."

T h e  o p i n i o n  e x p r e s s e d  b y  b o t h  a s s e s s e r s  g i v e s  a n  

s e l a b o r a t i v e  p i c t u r e  o f  t h e  w h o l e  t r a n s a c t i o n .  T h i s  c o u r t  d o e s  n o t  

S h a v e  a n y  a d d i t i o n  t o  w h a t  h a s  b e e n  e x p r e s s e d  b y  t h e  g e n t l e m e n
a

a s s e s s e r s .  I  f i n d  t h a t  t h e  p l a i n t i f f  b r e a c h e d  t h e  o v e r d r a f t

a g r e e m e n t  by r e f u s i n g  t o  a c c e p t  25% o f  t h e  lc  u p o n  a r r i v a l  o f  t h e
i

g o o d s  a n d  a l s o  f o r  f a i l i n g  t o  r e l e a s e  t h e  d o c u m e n t s  f o r  t h e  

c o n s i g n m e n t  t o  t h e  1 s t  d e f e n d a n t  s o  a s  t o  a l l o w  c l e a r a n c e  o f  t h e  

c a r g o  a n d  s u b s e q u e n t  p e r f o r m a n c e  o f  i t s  c o n t r a c t  w i t h  s h i r e c u .

T h e  s e c o n d  i s s u e  i s  w h e t h e r  t h e  p l a i n t i f f  f a i l e d  t o  s u b m i t  t o

w f p  a  b i d  p e r f o r m a n c e  b o n d  i t  h a d  a p p r o v e d  i n  f a v o u r  o f  t h e  1 s t

d e f e n d a n t  t o  m e e t  c o n d i t i o n s  f o r  t h e  c o n t r a c t  o f  s u p p l y i O f  m a i z e .
. i

i

E a r l i e r  o n ,  w h i l e  D W 1  g a v e  h i s  t e s t i m o n y ,  D W 1  t o l d t h e  c o u r t  

t h a t  i t  w o n  a  t e n d e r  f o r  s u p p l y  o f  m a i z e  u n d e r  t h e  w o r l d  F o o d  

P r o g r a m m e .  T h e r e  w e r e  p r e l i m i n a r y  c o n d i t i o n s  t o  b e  f u l f i l l e d  

b e f o r e  t h e  1 s t  d e f e n d a n t  w a s  a l l o w e d  t o  s i g n  t h e  c o n t r a c t  w i t h  

W F P .  O n e  o f  t h e  c o n d i t i o n s  w a s  t o  s e c u r e  a  P e r f o r m a n c e  B o n d  o f  

T . s h s  1 7 , 0 8 0 , 0 0 0 / =  i n  f a v o u r  o f  t h e  W F P  e q u i v a l e n t  t o  5 %  o f  t h e  

o r d e r  o f  t h e  m a i z e .  D W 1  s a i d  t h a t  t h e  p l a i n t i f f  a g r e e d  t o  i s s u e  t h e  ,

p e r f o r m a n c e  b o n d  b u t  t h e n  i t  w a s  n o t  i s s u e d  i n  t i m e  ;  
C o n s e q u e n t l y  t h e  o r d e r  w a s  a l s o  c a n c e l l e d .  T h e  1 s t  d e f e n d a n t  f s  ^  

a l s o  c l a i m i n g  d a m a g e s  f o r  l o o s i n g  t h e  c o n t r a c t  w i t h  W F P .
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T h e  G e n t l e m a n  A s s e s s e r s  d i f f e r e d  i n  t h e i r  o p i n i o n  o n  t h i s  

i s s u e .  A s s e s s o r  M i j g g n d a  w a s  o f  a n  o p i n i o n  t h a t  t h e  p l a i n t i f f  

c o n t r i b u t e d  t o  t h e  c a n c e l l a t i o n  o f  t h e  o r d e r  b e c a u s e  d e s p i t e  

b e i n g  a w a r e  o f  t h e  t i m e  w h e n  t h e  P e r f o r m a n c e  b o n d  w a s  r e q u i r e ,  

i t  w a s  n o t  i s s u e d  i n  t i m e  n o r  w a s  a n y  r e a s o n  a s s i g n e d  f o r  t h e  

p l a i n t i f f s  a c t i o n .

A s s e s s e r  K h a l f a n  o n  t h e  o t h e r  h a n d  w a s  o f  t h e  o p i n i o n  t h a t  

t h e  1 s t  d e f e n d a n t  f a i l e d  t o  a d d u c e  e v i d e n c e  t o  s h o w ;

One) that the award of the contract was withdrawn on the 
sole reason given by DW1 and
Two) that the application for the bond was made by the 
defendant to the plaintiff in good time and the plaintiff 
committed itself to issue the same but failed to honour its 
undertaking.

A s s e s s e r  K h a l f a n  w o n d e r e d  h o w  t h e  1 s t  d e f e n d a n t  c o u l d  h a v e  

p u r c h a s e d  l o t s  o f  m a i z e  f r o m  f a r m e r s  w h i l e  i t  h a d  i n  i t s  h a n d s  

o n l y  a n  a w a r d  w h i c h  w a s  e q u i v a l e n t  t o  a n  o f f e r  o f  a  c o n t r a c t

i n  t h i s  r e s p e c t  l  a g r e e d  w i t h  t h e  o p i n i o n  o f  A s s e s s e r  K h a l f a n ,  *  

( a n d  w i t h  f u l l  r e s p e c t  t o  A s s e s s e r  M u g a n d a ) .  T h e  1 s t  d e f e n d a n t  \ 
f a i l e d  t o  t e l l  t h i s  c o u r t  w h e t h e r  t h e  c a n c e l l a t i o n  o f  t h e  o r d e r  b y  ^  

W F P  w a s  o c c a s i o n e d  b y  o n l y  i t s  f a i l u r e  t o  p r o v i d e  P e r f o r m a n c e  |  

b o n d .  T h e  w i t n e s s  d i d  n o t  t e n d e r  a n y  d o c u m e n t  i n  c o u r t  t o  s h o w

w h a t  c o n d i t i o n s  w e r e  g i v e n  by t h e  w f p .  i t  w a s  v i t a l  t o  h a v e  s u c h  
evidence. Such evidence would have enabled the court to see the 
actual conditions which were given by the wfp and make 
a p p r o p r i a t e  a s s e s s m e n t  o f  t h e  e v i d e n c e .  T h e  1 s t  d e f e n d a n t ' s
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f a i l u r e  t o  s u p p l y  s u c h  a  d o c u m e n t  l e a v e s  t h i s  c o u r t  w i t h  a  n u m b e r  

o f  q u e s t i o n s  w h i c h  h a v e  n o  a n s w e r s .  F o r  t h i s  r e a s o n  I  h o l d  t h a t  

t h e  i s s u e  i s  a n s w e r e d  n e g a t i v e l y .  E v e n  t h e  w a y  t h e  i s s u e  i s  f r a m e d  

s u g g e s t s  t h a t  m o r e  t h a n  o n e  c o n d i t i o n  h a d  t o  b e  f u l f i l l e d  b y  t h e  

1 s t  d e f e n d a n t  b e f o r e  t h e  W F P  m a d e  a C o n t r a c t  w i t h  t h e ' 1 s t  

d e f e n d a n t .

L a s t l y  i s  t h e  r e j j e f s , , t g  w h i c h  t h e  p a r t i e s  a r e  e n t i t l e d  t o  a n d  l  

w i l l  s t a r t  w i t h  t h e  p l a i n t i f f :  T h e  p l a i n t i f f  m a n a g e d  t o  p r o v e  t h a t  a n  • 

o v e r d r a f t  f a c i l i t y  w h i c h  w a s  s e c u r e d  b y  m o r t g a g e s  i n  r e s p e c t  o f  

p r o p e r t i e s  w i t h  c e r t i f i c a t e  o f  T i t l e  n o . 2 9 9 9 7  T e m e k e  a n d -  N o . 2 9 4 0 4  

M b e z i  w a s  g r a n t e d  t o  t h e  1 s t  d e f e n d a n t  a n d  s e c u r e d  b y  t h e  2 n d  & .  

3 r d  d e f e n d a n t s .  T h e  p r i n c i p a l  a m o u n t  o u t s t a n d i n g  i s  T . s h s  

8 7 , 5 7 8 , 0 5 0 / =  t o g e t h e r  w i t h  i n t e r e s t  a t  2 6 % .

T h e  1 s t  d e f e n d a n t  s h o u l d  p a y  t h e  a b o v e  a m o u n t  o r  e l s e  t h e  

p r o p e r t i e s  w h i c h  w e r e  m o r t g a g e d  s h o u l d  b e  s o l d .  T h e  p r o p e r t i e s  

s h o u l d  b e  s o l d  i n  a  m a n n e r  w h i c h  w i l l  w o u l d  a l l o w  t h e  p l a i n t i f f  t o  

r e c o v e r  a s  m u c h  o f  t h e  d e c r e e  a s  p o s s i b l e .  T h e  p l a i n t i f f  i s  a l s o  

g r a n t e d  i n t e r e s t s  a t  t h e  c o u r t ’ s  r a t e  o f  1 2 %  f r o m  t h e ; d a t e  o f  t h e  

j u d g m e n t  t i l l  p a y m e n t  i n  f u l l ,  p l u s  c o s t s .

A s  r e g a r d s  t h e  c o u n t e r  c l a i m ,  t h i s  c o u r t - h e l d  t h a t  t h e  ,  

p l a i n t i f f  d i d  c o n t r i b u t e  t o  t h e  l o s s  w h i c h  t h e  1 s t  D e f e n d a n t  

s u f f e r e d  a s  a  r e s u l t  o f  t h e  c a n c e l l a t i o n  o f  h e  c o n t r a c t  w i t h  ^  

S H I R E C U .  T h e  1 s t  d e f e n d a n t  h a s  t o  b e  c o m p e n s a t e d  b y  t h e  p l a i n t i f f  

f o r  t h e  l o s s  s u f f e r e d ,  a s  t o  h i o v i u i L y ^ J ^  e n t i t l e d  t o ;  I
w i l l  t a k e  t h e  o p i n i o n  o f  A s s e s s e r  K h a l f a n f .  H e  s a i d  a n d  I  q u o t e :
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The relief to the First Defendant is therefore a 

compensation or damages which l opine in the sum of T.shs 
19,600,000/ =  for loss on shipment and T.shs 24,800,000/ =  for 
loss of profit from failure to deliver the goods to Shirecu, 
that is a total of Tshs. 44,400,000/=. with regard to the 
component of the loss of profit, l have taken into account 
the fact that the duantity of the import was 206 bales and 
the profit derivable was proportionate to that quantity and 
not 225 bales which Shirecu had agreed to purchase.

According to my assessment, the goods would normally 
have been cleared, supplied to the purchaser in Dar es 
salaam and payment therefore received in three'weeks from 
the date of the arrival at the  p o r t  w h i c h  w a s  2 7 t h  D e c e m b e r , .  

1 9 9 9 .  T h e  e n t i t l e m e n t  o f  t h e  c o m p e n s a t i o n  o r  d a m a g e s  

w h i c h  l  r e c o m m e n d  i s  t h e r e f o r e  f r o m  1 8 t h  J a n u a r y ,  2 0 0 0  

w i t h  i n t e r e s t  a t  t h e  s a m e  r a t e  o f  2 6 %  p e r  a n n u m  a s  c h a r g e d  

b y  t h e  P l a i n t i f f  o n  t h e  d e b t  o w i n g  b y  t h e  F i r s t  D e f e n d a n t . "

I  f i n d  t h e  a s s e s s m e n t  b e i n g  r e a s o n a b l e  a n d  c o n s o n a n t  t o  

b u s i n e s s  p r a c t i c e s  i n  t h a t  t h e  c a l c u l a t i o n  ' h a s  t a k e n  i n t o  

c o n s i d e r a t i o n  t h e  p e r i o d  o f  c l e a r a n c e  a n d  p a y m e n t s  a n d  t h e  

p r o f i t  w h i c h  w a s  e x p e c t e d  f r o m  t h e  c o n s i g n m e n t  i f  h e  

a r r a n g e m e n t s  h a d  g o n e  a s  p l a n n e d .  I  t h e r e f o r e  g r a n t  t h e  1 s t  

d e f e n d a n t - T . s h s  4 4 , 4 0 0 , 0 0 0 / =  b e i n g  c o m p e n s a t i o n  f o r  t h e  l o s s  

s u f f e r e d  b e c a u s e  o f  t h e  c a n c e l l a t i o n  o f  t h e  c o n t r a c t  w i t h  S H I R E C U .  

T h e  1 s t  d e f e n d a n t  i s  a l s o  g r a n t e d  i n t e r e s t  a t  2 6 %  f r o m  1 8 t h  
January, zooo tmwr me crate? or judgment, rnereafter, fnterest to 
b e  c a l c u l a t e d  a t  t h e  c o u r t ' s  r a t e  o f  1 2 %  t i l l  f u l l  s a t i s f a c t i o n .  T h e  

d e f e n d a n t s  i s  a l s o  g r a n t e d  c o s t s .
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S i n c e  b o t h  t h e  p l a i n t i f f  a n d  t h e  1 s t  d e f e n d a n t  h a v e  b e e n  

g r a n t e d  j u d g m e n t  t o  t h e  e x t e n t  s h o w n  i n  t h e  j u d g m e n t ,  t h e  

a m o u n t  w h i c h  t h e  1 s t  D e f e n d a n t  i s  c l a i m i n g  f r o m  t h e  p l a i n t i f f ,  

s h o u l d  b e  s e t  o f f  f r o m  t h e  a m o u n t  o f  t h e  d e c r e e  d u e  t o  t h e  

p l a i n t i f f .  A f t e r  t h a t ,  t h e  1 s t  d e f e n d a n t  w i l l  h a v e  t o  p a y  t h e  b a l a n c e  

i f  a n y ,  t o  t h e  p l a i n t i f f ,  i n  t h e  e v e n t  o f  f a i l u r e  t o  p a y ,  t h e n  t h e

p l a i n t i f f  w i l l  b e  a t  l i b e r t y  t o  s e l l  o n e ,  o r  b o t h  p r o p e r t i e s  w h i c h
i

w e r e  m o r t g a g e d ,  t o  r e c o v e r  t h e  b a l a n c e ,  i n  s o  d o i n g  t h e  p l a i n t i f f  

i s  b o u n d  t o  u s e  t h e  b e s t  m e t h o d  w h i c h  w i l l  e n s u r e  r e c o v e r y  o f  a s  

m u c h  a s  p o s s i b l e  o f  t h e  a m o u n t  o f  t h e  d e c r e e .  T h e  p r o p e r t i e s  

s h o u l d  n o t  b e  s o l d  s i m u l t a n e o u s l y .  S a l e  s h o u l d  b e  o n e  p r o p e r t y  

a f t e r  t h e  o t h e r ,  d e p e n d i n g  o n  t h e  a m o u n t  o f  t h e  d e c r e e ,  

p a r t i c u l a r l y  a f t e r  t h e  s e t  o f f  w h i c h  t h e  1 s t  d e f e n d a n t  h a s  b e e n  

g r a n t e d  a g a i n s t  t h e  p l a i n t i f f ,  a n d  e f f o r t s  b y  t h e  d e f e n d a n t s  t o  p a y  

t h e  b a l a n c e ,  i f  a n y .

I  c o m m e n t e d  e a r l i e r  t h a t  t h e  g e n t l e m e n  a s s e s s e r s  d i d  a  

c o m m e n d a b l e  j o b .  I  a m  s u r e  t h i s  j u d g m e n t  m u s t  h a v e  r e f l e c t e d  

t h e  r e a s o n s  f o r  m y  a s s e s s m e n t s .  A l l  h a v i n g  b e e n  s a i d ,  l  e n t e r  

j u d g m e n t  f o r  t h e  p l a i n t i f f  a n d  t h e  1 s t  d e f e n d a n t  a s  g i v e n  i n  t h i s  

j u d g m e n t .

I M . P . K I M A R O ,

J U D G E

1 5 / 1 2 / 2 0 0 3
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C o r a m :  N . P . K i m a r o ,  J .

F o r  t h e  P l a i n t i f f  -  M r .  N g o w i .

F o r  t h e  1 s t  D e f e n d a n t '

F o r  t h e  2 n d  D e f e n d a n t  

F o r  t h e  3 r d  D e f e n d a n t ^

A s s e s s o r s  ( 1 )  M r .  K h a l f a n  

( 2 )  M r .  M u g a n d a .

C C :  R .  M t e y .  i
c o u r t :  J u d g m e n t  i s  e n t e r e d  f o r  h e  p a r t i e s  a s  e l a b o r a t e d  i n  t h e

i
j u d g m e n t .  1 j

o r d e r :  J u d g m e n t  f o r  b o t h  t h e  p l a i n t i f f  a n d  t h e  1 s t  d e f e n d a n t  a s  

e l a b o r a t e d  i n  t h e  j u d g m e n t .

N . P . K I M A R O ,

J U D G E

f  ' 3> T f-

C o u r t :  B o t h  g e n t l e m e n  a s s e s s o r s  a r e  m a r k e d  a n d  d i s c h a r g e d .

N . P . K I M A R O

J U D G E
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