IN THE HIGH COURT OF TANZANTA
AT MBEYA
ORIGINAL JURISDICTION
Mbeya Registry)
(DC) CRIMIRAL APPEZAL NO. 19 OF 2003

(Original Mbeys District Court Criminal C. No.613/2001

18T FREDRICK RUGAIMUKANU MBALFBILE )

2ND ALLAN BHUJO MWAKATUMBULA ) eoaees [PPELLINTS
3RD NURU LAITON MiLA )
VERSUS

THE REPUBLIC suceccocoescososesecoocosooss RESPONDENT

. JUDGMEN T
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MMILLA, J.

The appellants, FREDRICK RUG/.\IMUK/MU MBALFBILE, ALLAN BHUJO MY.KGTUMBULL
and NURU LAITON MWALSL (herein referred %o as the first, second end third
appellants respaectively) were charged in the District Court of Mbeye with
two offences; Conspiracy to defrand C/s. 306 of the Penal Code and Obtaining
money by false pretences c¢/s. 302 of the same Code. They were convicted on
both counts and were eazch sentenced to a term of one (1) yesr imprisonment in
reswect of the first count and o further term of two (2) years imprisonment
in respect of the second count, They were also ordered to refund
She .30,000,000/= to the complainent being the actual amount allegedly
obtained from him. The 2ppeal is against boil conviction ond sentence.

The facts forming the backgrouad of this case are not complicated. The
complzinant, Solomon Shaban was a2 well known person to the sppellants. In
particular, he hzd business relstions with the second arpellant, [llan
Bhujo Mwakatumbula. It was ogsserted by the complainaent, but refuted by the
appellants, that on 14/9/2001 the =sppellontc visited the complainant at
nis shop and requested him %o loan thern Shs.35,000,000/% to enable them to
buy more diocmond from tho Demccratic Republic of Congo. Tt was reloted
that the complainant nzd no money on that dzy, he requested thom to give him
time in which to find tlhie seid money. lie asked tiem to call agein on

17/10/2001.
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On 17/10/2001 the appellants met the compleinant in the company of
P',2 Samwel Mathias Mzavz. It is alleged that the complaineat gave them
She .30,000,000/= 2nd that the appellants pledged threc tubes which were said
to contain yellow diamond worth of $hs.128,000,000/= as sccurity. The
appellants are alleged to have bound themsclves to repay the said money within
two wecks period. Unfortunatcly, the appellants feiled to keep the promises
Upon that, the complainant thought of checling the diemonds which were offered
as sccurity. Iz discovered thet the said dismonds were falkce It wos then
that he reported the matter to the police, suhsequent to which the appellants
were aprrehended and charced ia court,

The appellants! joint memorandum of appeal raised nine (9) grounds which,
when closely scrutinised are found to boil down to a single ground allceging
thot the trisl court did not competently cnalyse and evaluate the evidence
before itself, In their subniissions, tue =zpvellants are commenly chollenging
that their couvictions were grounded on insufficient evidence.

The Republic was represented by Miss Kileo, lLeornced State .ttorney
wlo declined to suprort conviction, hence the senteaces which werc imposed
hy the trial court on the ground that the prosecution side did not prove
the cese ageinst the appellents beyond reesonable doubt. I egree with the
Republice I will justify my asserticn.

pl=c~ ,

In the first « - the offence of conspiracy to defrasud will have been
proven where evidence would hsve been led in court to show thzt any verson
agreed with eny cther person or persons to pursue a course of conduct
involving commission of zny offcnce or offences by one or morc of the
parties to the agrecment, and thast the 2greement is executed according to
their intentions. s properly submitted by the Republicy there is no such
evidence in our instant cese., There were two key witnesses in this caseg
P1,2 Samwel Methias Mzova and PH.4 Solomoni Shabani Msangi. None of thern
attempted to cxplain the existence of conspiracy. So were the other

prosecution witnesses, PW,1 No, F,300 DC Pztrick a2nd P/,3 lusi Mwakyoma.
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In the circumstences, the trial court wrongly found that the offence of
consypirocy to defraud was proven,

Regarding the offence of ¢ * obteining money by false pretence, I agree
wWwith the Republic thst'it was similorly not proven, It is clear that, in
terms of Section 301 of the Penal Code, the representation may be made by
words, writing or conduct, =znd that such representation must be false znd
the person moking it must be kunowing it to be false or must be cntertzining
the belief that it is not truce. Both PW,2 end P, testified that the
apnellants made the alleged representotions by words, and that because they
trusted them, cspecially the second appellant, they found it unnccessory
to reduce the same in writinge I shore ihe vicus <f both the Republic snd
the eppellants that the said représentation was not sotisfectorily proven.
The amount of money which was the subject of ruopresentation was undisputably
substontials In my view the complainant's judgoement thet it was nct necessary
to reduce the representation in writing wes extrcmely reckless and exhibited
imprudence on his part. 4s it is, I find thet the evidence aveiled is
shacky and/or insufficient to prove that the zppellents were given such
substantial zmount of money in 2 manner that was. In ny view, the appcllants
were improperly convicted on this couunt too.

In a nutshell, this court finds that the 2ppeal has merits and is
allowed. The conviction in respect of 11 of them is qu-shed, sentences
and order of compensation set aside. It is directed thnt 211 appellants
be released from prison forthwith unlese tuey are otherwise being lawfully
held in prison for somes other offence(s).

Order accordingly.

B, t{o K. MMILLL

JUDGE
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