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BEANGwWa, J.

In this case, the Director of Public Prosecutions is appe-

aling against the judgment and Order of the District Court of

Tlala District at Kivukorni “ir Criminel Case I

m

In the seid case, tliere were eight accused persons nanely

STV

Shosho Yohanea, Asenterabi Wangsel Mushi, Sheikei Slza, Hliamdiwe

Helphe Kimaro, Ffrederick Stephen Atei,. Grace Laban Molel, Ilieza

Nestory and Matihias Semwtu Ruboa. . They were regpectively charged

as 1st to 8th accused on two, resvective.counts namely conspiracy

to commit a felony c¢/s 284 of the Penzl Code and steszling c¢/s 285

of the Penal Code,

- On-the first count, it was alleged that on 28th July, 1998

s Iy

at Kimara Agip, Kinondoni District, Dar es Sslaam Region, the acc—

=

used persoss did conspire to steal = motor vehicle with Registration
[



On the sccond count, it was allesec +that on the same Gate
and place, they stole the same motor vehieéke belonging to the
same persoll.

In general, it is being alleged that the zccused persons
conspired to steal and did steal one Hirimina A. Massawe's motor
vehicle with Registration No. TZM 2ul7 make Toyota Hiace SuphRe

Roof., All of them were acguitted on both counts.
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just a little observation t
On the 8th November, 1999, it was indicated by the trial Principel
Resident Magistrate that the &th sccused is dead. The corem shows

that the Public Frecsecutor who was present On that day is one
Herman but it is not indicated on record as to whether

one who informed the Court that the 3th accused is dead. It is
also not indicated as to whether the cese against him did abate.
For the purposes of this appeal, T will assume thet the ru-
blic Prosecutor did inform the Court that the 8th accused died but
this information was not put on reccrd and the abatement of the
czse against hin was egually nov recorded.
It eppears from the record that the Z*rd, 4th, 5th, 6th and

7th accused did defend themselves but the 1st, 2nd and 8th accused



the 1st and 2nd were =t large =nd the &th hed died.
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Progecutions states trial Principal Resident

Magistrete erred in Law 2nd
there was enough evidence

not convicting the accuse

when s Prima facie case

[§V]

ed i
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H

Lew snd fact in holding that the motor vehicle found in the

ossession of the 7th respcndent is not the one stolen from P.W l.

e}

It is prayed by the Director of Public Lrogecutions that the
lower court's judgment and order be set =side, the respondents be
convicted =nd the motor vehicle be returned to F.W 1 who is a lawfu
oOwWner.

T wish to state at this juncture that the charge on the ls

count should not have been preferred as conspiracy to co

®

lony or laid down under S.3%4 of the Fenzl Code. It should heve been

preferred =s conspiracy te commit an offence c/s 384 of the Fenasl

5w

Code., BS.3%4 of the Penel Code provides for a definiticn of whst =2

Fal T ~ ~ 7~ - " -
false document mesns. Under S5.2 (2) of the Penal Code (Amendment)

Lct, 19380, it is provided that a rveference to 2 "felony" or a “mis-

demeanour® in the Fensl Code or in any other written low for the time

being in forceecea shall be



je i i ed ¥ i=leting tvhe
vided that S.5 of the Penal Code 1s apencew (a) by dele &
Ll - o - L
' v +tu f 8.4 of the
definition ‘felony' znd ‘misdemeanour’. By virtue ol S 0

offence ¢ elony cr o mis—
snid Act, the classifica ation of =n offence as & felony 1

i 3 - i ard gt el
demesnour iz no longer 1in existence.
In order to

offence cfs 254 of

N r the responde
that there wes a commen ntention by the IEesy

% 2 5 ) TR A1t hnad to deter:
motor vehiele in issue. The trial court had £

ot
oy
&)
]
9]
S
i
10}
o
¢
g
]_J
=4
T
@
3
d‘
C)
s
9
t
s
e
4%}
3
@]
(T
‘_\
Fy
=
e -
AON
bt
O
(@]
-
=~
[
(6]
w)
(&)
ot
5
C
o
3
s
[

FTrederick Stephen ated

wn
0
5!
©
}_.I
},J
n
d.
@]
ey
v
(3]
=
4
1]
0
ot
d.
r_‘
0]
ct
ot
i
[y
)2
\J
i
)
A
oy
«Q
o
n
]
jo]

-

: e
i e the motor veldcle lssue In his state=-
Helphe Kimaro to stesl the motor velicle 1n

‘ reocorded 2 ~ving that digcuss-
ment exh. P8, the 5S5bh =mccused wWis recorded as saying ¥
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3 . v prevending to be 1 owner, nnd by uslng
it they plenned to 4¢ 80 by pretending to DE its N g
et cenling it from Kimarn Agip Fetrol
o formed kev, and that after steallin 1T L2t imars

s ~ 3

* N e ne HAran Merimng
Station, they should Tage 1T 1o Cae -4 nk Maun
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accused.

The Sth accused coid in his defence thet he was torbured By

the motor ve

in dissue was taken

was Tortured. & NETE

in this cosc, there was 1°

accuscd made

such explanation. Thereiore, I

4

statement voluntarily ©o PoW amwel., In this
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stetement, the 5th accused person does not implicate 15t ¢ .
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case on ground of no case to answer instead of acouitting them alver

the close of the defence case. 1t was technicelly wrong slso for

e trial Principsl Resident Mogistrote to prontunce an acquittal

ct
ey

about the Sth accused whose case on this count had ebated upon his

. R T e S ird ~
sceused persons.  Gnder De22 (1

s rccused person may be

ction Just =s it nappens

But under gub-scction (2) of £.33 of The sa2id Act, @ conviction

. . , . .
of an accused person cannot be based solely on =2 confession by a
¥
co-nccused. This means thot evidence of =z confession by the Sth
: n by =

rccused that the 3rd and 4th a2ccused persons participsted in the



conspiracy to ateal the motor vehicle in issue aas O he coOrrabo-—

rated before they can be convicted of this offence.

T find that cvidence of P.W. 5 C 1716 Det. Corp. Samwwel that
on interrogating the 6th sccused Grace Laben Holeli she mentioned
the 3rd, 4th snd 5th ~nccused persons to be the ones whom she saw at
irusha with the motor wsehicle in issue and informed him thet from

irusha it was talen by heT brothers in law 7oram and Walter To

Shinyangs where it was reeovered, corroborates the confession by th
5th accused which implicates the 2rd ond Lth zccused in the charge
of conspiracy tc steal the motor vehicle in issue.

I find,therefore,that the 7rd, 4th end 5Sth accuse ed are gullty
as charged on the 1st count and I substitute their ccquittal with
a\c'zﬁvi_ctiont

T now go straight To the second count. I wenﬁ through the
entire lower court's record Yut I daid not find any evidence to co-
nnect the lst =snd 2nd sccused on this count. In his sbta nt exh,.

P8 which was wrongly morked #8 exnibit P7, the 5th sccuged 4id not
confess to have stolen the motor vehicle in issue with the 1st ox
ond accused but he confessed to have done so with the zZrd and #th

accused. I hold therefore that the lst and Znd accuse a could heave

[0

been acquitted on this count 2t the close of the prosecution’s case

for having no case tO answer instead of being acqumitted et the close

L .059/8



oth of them &id jump bzil, their

o

of the defence casee But as

+to5 show csuse =28 to way they should

o
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sureties should have besn © 11

a

as I have already indicate

(

on the first count, the state
P.W.? was volunterily made to the effect that the motor vehlcle in
issue was sbtolen by him together with the Zrd =nd 4th accused from

Kimera .gip Petrol Station where it had been par

(i

took it to Arusha and handed it over to the 6th accused pending th
return of her musbsnd Frank Maungu who wes in Dar es Salsam and who

k¥new that it had been stolen.

. P . . N
i

Let us now look at the testimeny of P.W % and P.W6 which I find
'S -

to be very informative in this c=zse. P. W. 3 Det. Corp.Samwel stated

that when he interrogsted the 8th accused, she informed him that

“hicle in issue, her brothers in law
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Yorem snd Wolter took it vo Shinyanga. ind F.We 6 Deogratias

vehicle on sale. He szid thet in Cctober, 1998 the
bim and told him thet the said motor vehicle was & stolen one upon

which he informed them thet it had been sold to nim by the 7th and
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8+th accused at Shinyangze

Juring his defence, the 7th accuscd claimed that he bought
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f£he motor vehicle R
from Taimili Manyilizi st Shs. 5,000,000 and that its

~ o

maeno

as prepared DY

?

Vo

Magistrate found that the oo

The trial Principal Hesidenv
vehicle which was seized by the police I¥o

sold to him by the 7th accused docs not belong TO P.W. 1 Hirimina

Aloyce Mesgawe. She ordered That 1t should be handed oVer TO the
Pth mccused who in turn should hand it over G Poye 8. This vehl-
cle was tendered in evidonce as orhibit B.6 znd 1t is belng keny

i

the policea

# i1l now dwell on the lssue as o whether the said motoT

vehicle belongs to I.W.l o not

accused's acguittal was justified on This counta

Registration Io.TIHM onn7 =t Lurumbea show T00R through Sclemeni shmed

3

Gunza who bought 1
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According to the record from +thne office of the Registrar od

Motor Vehicles which was siven by DWW, 2 Freoncis andrew Moshi is

Hiace in the name of Mohamed 411 of FP.0.BOX 24172 Dar cs Selnote

Lccording to the 7th accuscd, the motor vehicle wnilch was

veoo /10



T

Ne. T7ZL 545 meke Toyota Tiace, ¥inl 3us, Jhite
in colour with Engine No . 2v-0460861, Chassis Hoo.YH 50V 005255%,1995
!

1

~

Model snd with Registration Card @Io. C 00230236.

Lccording to L.W. 4 Deto Serg. bverist, the engine No. of

motor vehfgcle with Hegistration o, T8l 545

withe The chassis number had been cut lzaving a hole
it was cut =nd placed on another placea
The resgons which were ziven by the trial Principal Resicent

Maogistrate in finding that this motor vehicle did not belong TO

1. The chsssSis UmDET of Motor Yehicle with Beg. Ho

Vonicle TZL 545 was not ted-—

o that the =frgine No of

+the=t of Motor Vehicle

Goaoo/ll
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Tn her findings, the learncd trial Frincipal Regident Magi-
strate ignored the fact that the chrssis rmmber of motor venicle
with Registration No. ThL 545 was found cut from wicre it was Ccri-
ginally y placed as tegtified by F.Va 4 Tc. C757 Det. Serge Bvarist
and the fact that the key of Motor Vehicle with Registration No.

TV 2447 which FoWae5 Noa C 7560 Det. COXD. Gottard took with him
from Der es Selsam 0 Shinyanga gid stert Mo tnr Vehicle with Regi-

stration No. TZL 545.

- .

T find that the trial Principz 1 Resicent Maogistratc ws WO
to ignore the =bove mentioned facts which are Vvery crucial tc this

cese. These facts raise great cdoubt 28 to whether this motor ve-

sne which the 7th accused bought from Taimili
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hicle exh. ¥

Menvilizie.

o

This great doubt 1s bascd on Lwo JrouniSe Piret, DWl advocote

U‘

Semgalowe Saw +he chessis number of motor vehicle with Registration
Wo ., T2L545 at its normal place W1tb§ut heing cut fron where it is
supposcd to be when he prepared 1its sale agreement fox the 7th acc—
used. BSeccondly, no different motor vehicles cal be started with 2

similsr key.

1.7

Tn hig testimony Jewe stated thzt at the time of DPreparing

et

the sale agreement of motor vehicle Registrztion No.TZI 545, the

mlieza.

j@n

7th accused told him that hu was buying it fer his son Eliu

This reises enother great doubt as to whether the motor vehlcle ne

nanceap/lg



pought from Teimili Menyilizl is the one which he sold to FaW. Be

¥

T f£ind that had the trial ppineipal Resi ident Magistra

¢

ressed hergelf T0 the evidcnca before Her, She should haove found as

1

T an that F.W.l's motor vehicle with rey Getration No. DO 2447 exlle

6 was stolen from wimera agip retrel Station on 28th Jul7,1998 at
about 6.00 pelle, cnd that those who stole it are bthe 3T, 4th and 5to
accused, =2nd that after stealing it they drove it fpom Dar eg Saloal
to arusha where 1t w2s 1eft in the nends of the 6th accused waose
husband Frank lMaungu who ynew sbout this deal was awsy in Dar cs Sa-
lonm, and taat from ..rusha The 6th zccused's nrothers in Law Yoram
and wWolter drove 1t 0 Shinyenga and lelt it with the /'t sceused
who in. turn sold it to the resident >f Kehonz Digtrict nomely LB

cfore it w=s seized by the police at Shinyanga whiere it had been

stationed by r.We © for transporT ruoiness of passengels-

Obviousliy, after stesling this moter vehicle, They changed 1ts
registration number bto rend any Sther number. They cut its chassis
pumber leaving behind a hole ot its place which can
pon its examination. They aid so in crder to change 1its 1dentityos

The engine number Was not tempered with for reagons best known 10

themselvese.
Knowing that this was 2 ctolen motor wehicle, the 7th accused

Dut Registration Mo, TZL 45 from snother motoT vehicle which he

m‘
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bought from Taimili Manyilizi in order ToO chenge its 1Gentitya it
sught from Tairmli

o
O

can be remembered tha +he motor vehicle he
Menyilizi had its chessis number at its proper plnce but the chossis
is peen cut from where it

number of this motor vehicle is 8
is ordinarily supposed to be.
Mre Go Ko Mushumba

subiitted ®hat ‘ns “tie

Ny

ment made to F.W.

of the accused persons wiom 1t

nless it is

the 5th accused himself u

is not certain whether the key taken

vehicle in issue =2nd that there is

hicle expert to prove that the chassis DULDET cannot be

cr than where i

od'a statement T2 F.W.5 was

ro made to F.W 3 affected him

menticned to have participated

in stealing ©Wl's motor vehicle. ¢ I have no reason €0
doubt the evidence of r.W5 Det.(Corps Cottard that the key taken

motor vehicle in 1is

from F.W.l in Der es Sslaam did stexrt the
ccovered. I maintain that its cha-

Shinyanga from where it was re

ut in orde its identitye.

ssis number was cuyg

In actual fact, the evidenés of a confassion by the 5th

evidence of P.W 5. Basing on the

accused is corrob“rﬂb ed by

nlaco/lq‘
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totality of this
t. I would, there-

- I s i - P -
accused are guilty as charged on the geconc cour

fore, substitute their ecquittal with = conviction on the saild count,.

T would think thot the 6%h sccused Grace Leban Molel wife of

Frank Msungu is a mere vietim of circumstances hoving been handed
e perhsps knew ncthing except her

over this motor vehiele of which sh

i A
fmusband Frank Msungu. Therefore, I will not interfere wivth her acg-

uittzal.

The 7th accused should hsve been found guilty of receliving
stolen property c/s 311 of the renal Code. The available circumsta—~
nces strongly show that when he received this motor vehicle from
Yoram anﬁ Walter, he must have known that it was stolen and if he
did not know that it was stolen, he was informed by them that it is =
stolen motor vehicle but he aid not take eny steps to repcrt the
matter to the Folice, I would therefore find him guilty of receiving

stolen property and I convict him therecf.

4s the 8th accused is dead, I will not pass any verdict on nim

(

because when an accused dies the case abates.

-7 s o -~ B . - L T ENy s 3 e
Hirimina 4. Massewe. Otherwise, I now remit the case to the District

)

Crimpinzl rrocedure

iy

tine

Court of Ilala under 5.382{1) (a) (i) o

eeseses/15



act, 1985 for passing Sentence on the 2rd, 4th and S5th accusced
on thelst and 2nd counts zs well =28 for nogsing sentence on the
!

7th accused fer the offence of receiving stolen property ¢fs 311

(1) of the »ensl Code.

Delivered in Court =t Dar =5

Miss Msabila, State Attorney =nd Mr. G K. Mushumba, advocate




