IN TUT HIGE COURT OF TANTATIL

AT DAR ES SALAMM

CIVIL REVISION NG, 57 OF 2002
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These revisional proceedings /’ commenced Dy this Court suo

motu following complaints filed Dy Tcke JeSs Tariobas the.,
Provizsional liquidater of M/S FASRT 0TSSP ITED,. The court
invited the Applicant (Complainant) anc the Respondent

to address the Court ©°n the matter,

The facts are fairly simple. The Respondent was employed
by Fahari Bottlers Limited up to 6th fugusty, 1995 when he wAas
terminnged, He filed an employment couse ITos 283 of 1996 to

claim for back Wages, subsistonce allowance and repatriation

expenses, As the case was going on at Fivukoni Residents Magistrate's

Court, Dar es salasm fhe Jdefendant Company w5 Tlaced under
ligquidation, Pursuant to the order of the Tigh Court in
Miscelleneous Civil Causes No., 14§ — 158 of 1993 Mr., J.S. Warioba,
was aprointed provisional liguidn+e 47 4-g compary effec dve

from 20th September, 1999,

Tnere is evidence on reécord that ia the course of the winding
up there “as a scheme/deed of arrangensnt whereby unsecured
WeTe —is 179 of the verified
claims, There is a record that the Resoondent's verified claim
was Shs. 16,948,000/= out of which he was »nid shs. 2,881,160/=,

=]
The Recpondent was however not satisfied :ith tho payment received,

creditors, including the Respondent
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, /= by way gﬁufubsigtnnﬂe
allovance, Towards this ©ud the Zespondent went on/ obts*, -
a decrce on 2Cth July, 2001, After obtaininy +the deecree the :
"Respondent went on and filed an applicatiosn - eXecution, Actually
the‘decree requires the liquidater +o Pay the plaintiff fhe said
B8ume It i3 this decree which proemptsd the liquidater to present
these complaints,hence these proceedingzc, |
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The Applicant was represented Ly Mr. MNy-nos

stood unaigded.

“Te Mynange attacked the decros da ceveral frounts, Firstly,

it

he s2i’ ¢-za ligquidater was not icined =ap a Zarty to tha suit

p

A8 from the date of his appeintnent in 1959, Secondly, Under
Se 176 of the Companies Ordinance | gpe Proceedings in the lower
court could not have becn continued mithiut Ceave of the

High Court which has jurisdiction in windinz urp Proceedings,
Third, the Respondent fully partook ip +-e creditors meeting
and eventual filing of the deazd o Aarrangenent at the High
Court where it was Agrecd that all unsecured creditor® be

Pai? only 17% of their claims, In responce, the Respondent
submitted that as far A5 he was concernad t-o payment he
received represented only part of his claims, that he was still
entitled to the balance of his cther clains of 54,163,200/ =,
That the fpplicant/ liquidater Was served with the summons

but elected not to appear 1a court; So the court was entitled
to proceed exparte and grant the decree; Te therefore asked
the court to dismiss tho applicatisn for revision, and ratify
what the lower court did and order th=t execution broceed so

that jucstice can be done,

It is not in dispute that FryszT TORTLTNS LIMITED was
Placed under liquidation under the Companies Ordinance Cap R2i2,
There is also no doubt that Mr. J.S, Tarioba wac appointed the

S

Provisional liquidater of the company in september, 1994,

‘It is also indisputable that by that time Employment cause
No. 283/95 Was pending in the Hivukeoni Residont Magistrate's
Court, and that the court proceeded to hzar the gase exparte

and issued its decree on 20/07/2001,

Gection 176 of the Compaunies Ordinance Cap 212 reads ;-

- s -

"ihen a winding up order has been made or a Provisios . 3
liquidater has been appointed, no ACtion Orproceeding
shall be proceeded With or com=uoaced against the
company exgcept by leave of tne court'and-subject

to such terms as the court may impose®,
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This section, it has been held, zas thi effect o

)

automatically staying all peading procescin is AR ZALM

COMI*NY L+ 2lst ed. Qomments at P, 783,

w On a winding up order heing o1r a provisional
liguidater being appointed proeczslinis are autqmatically
stayed and can not ¢ proceede wliiiowlt leave of
the court®.

T+ follows from the above postulation 4-at all the proceedings

in the ernployment cause after the appointzent of the provisional

liguidater on 20/09/1999, waere made @ithout ke leave cf the
High Court which made the winding up order, and therefore made
without juricdictiosn. This wmoeans all the

3
20/99/199% up to =and including the julgze

proceedings were a nullitys. They are accordi revised an?d

aside, Th2z application for revision iz tharefore allewed, And
thore =211 bhe no order as costsa . ”

Order accordingly
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Ruling delivered :-c¥ambers ou 4l c 145th day of July, 2003
in the oregeznce of the Appliczns =and I'r. 1lyange for the Respondent,
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