IN THE HIGH COURT OF TANZANTA

AT DAR ES SALAAM

R A L L WAl R K K A

CIVIL CASE NO. 147 OF 2002

NIERTATRMENT SYSTEMS (m LTD Pecescusasa PIATNTIFT
' Versus .
JAPAW T\-’I‘HJIF‘AL IN:DUDTMFU ss00880 0800 DEFIE ﬂ)ﬂITm

RULING
LUANDA, J

The defendant through his advocate one Mr. Jundu hes raised two

preliminary points nzrmelys-

(i)  that the plaint is bad in lew as it doeSnbt disclese
the cause of action, This Contravenes}O;VII; i,1 (e) of
the Civil Procedurc Code, 1966, and

(i) thet the suit ie had . and incompetent for failure to

join the necessary party in the plaint,

By an order of this court, parties were ordered to file written
submissions, The order wss 4ul;y COWpllec with,

It is Mr, Jundu's contention that it is mowhere in the plaint
Showaps | the plaintiff i;?%g}g%gdthﬂ defendant, He referred to
paras 3, 4 and 5 of the plaint anm’annextures. In sholt he said the
plaintiff failed to establish thm'cauue of ion, He cited AHQOPaQQL
& others V, MotokoV (1277) JA 514; Bullen 2nd Leak: Precedents of
Fleadings 11th Idition, 1975 =nd Sullivan V A1i Mohamed Osman (12421

EA 239. And in sny case thereis. only. one defendqnt He was wondering

‘hgylggd;why the plaint refer to 2nd defendant

As to failure to join the neces Sary-party in the plaint, Mr, Jundu
-submitted that the contract entered was between bm. Newlulmlu and Hrq
Jorrge Dlen Madilu and not between the plalgtlff 5 ‘company ani the

said Mpr, Maullu._lu is Mr dundu'* contentlon that Iwa T@dilu ourht

: purdy-din ““uhv @rooeealn*s. He is a necessary bﬁrty.
He cited 3 pasare from The Code of Civil Procedure” by VU ChltaLey
and “.N.Annagl Rao, 51 Baits 1on.n. 151 Unfortungtely Mr Jundu
didnot say the Order it offended.ua.thﬁt as it may;"prayeﬂ the suit he

to be joined ag i

dismissed with :costss Mr, MHaire who sdvocated for the nlaintiff on the
otherhand- submitted that there is a dsuse of<actlon. It is Mr, Meirals

submis.alon that tne cl°3.m ageinst tliz defenddnt is the defendant'
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interference with contract entered between the plaintiff and the third
party ie Jean de Dien Madilu, He cited a passage from a book titled:
The-Law oi;ﬂbrts, Horn Book Series, West Group 2000 at p. 1257, le
also cited John M, Byembalirws V Agency Maritime Internationale (I)
Ltd (1983) TIR 1 as to what is a cause of action. As tojoin%?ng.
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Madilu, Mr, Vaira said that doesnot arise as the cloim is based on the
]

law of_tort.

Isst but not least he said in case the objection is upheld, then
the proper order to make is to reject the pleint end not to dismiss

it, He cited Byombalirwa case quoted supra.

The issue in respect of the first preliminary objection is

vhether the plaint discloses any cause of zctione.

I heve carefully read the plaint as well as the written submissions,
I have but to uphold the objcctions

Going by the contents of the plaint, it g}ea?%yindicates that it

lacked necessary facts showing the defendant to have violated the
pleintiffts rights, The only pera which is the basis of the claim is
para 6, ‘
- The para reads: _ . : ;
~6s'. That the 2nd defendant well knew of the said
- aggroment and of the said intended sale of Awdio
Cassette but wrongfully induced and procured Mr,
Jean De Dien Medilu between the dates of 20th
and 29th Merch, 2002 in breach of agreement to
redord the Audio end videovcassttes_with them
which are now being released before thd#e whib@ he

. recorded with the plaintiff,

Yirst, the 2nd defendant referred above is not stated who is heq
_Whatever, the gdsition, if it wvas a slip of o pen yet the facts lacked
necesséry informstion to bése a clein against the defendant, For instance,
it is not disclosed how the defendant knew the existence of the agreerient
and the intended salc of sudio cossettes? How did the defendant induced

Mre, Madilu to record audio and video cassettes with him?
~ These are crucial facts which they ousht tohe drékossed the plaint,
Failure to do so, ¢ offends O, VII, V.1 (e) of the ¥ - Procedurs

Code, 1956, This alone is enoush to dispos@nis case,
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411 in 211 I quite agree with Mr, Jundu in that the plaint doesnot
disgl&se any cause of action against the defendant,

|
‘ﬁhe same is rejected with costs, Order accg dingl
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"Ruling delivered Mr, Voira for the Flaintiff Mr. Jundu for +the

defendiant, A 3 {‘ . | \ {
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