IN THE HIGH COURT OF TANZANIA
AT DAR ES SALAAM

CIVIL CASE No.%ghoy“ 2002
MRS NURU MWINCHUMU as an
administratrix of the Estate .
of the Late CMAR MWINCHUM - - FPLAINTIFF

VERSUS
RIDOLF M. KLOEG ~ DEFENDANT

RULING

ABESAIL, I

The Plaintiff, throuzh her lawful attorneys YAHAYA OMART BIMBWE,
Bas filed a suit in this court against “he Defendant RUDOLF M. KLOEG,
throveh his agent TIMCIHY SELEMAN KURWI e The reliefs soughf arg te

{2) The judsment rronounced on 22 73/2002 and the decree thexraof,

in Civil Case 110.215/1998, o ret aside oo

(b) If it is fouwnl thot the pl-ictiff is liable to the defapdank
on the principal sum, ar crdir kat the commereial rate of
interest o1 o Ub palier - / “3s ot more thon 2% per annum
and toe courtfz rate of Jroersst L T ga1Yes M-seaval

amount is not mere than "I wer toouw, and that the amount

law fully owing

- 1
T .

I

cue Irci tae Jdaictiff to the defendagt
is US Dollars 16,092 onile g '

(e) The defeadent to puy the costs of this suit and an-ordepy

for -ny other or furthsr relief,

§he Plaintif{f employed the services of /S M.RANDU, MVYELE & COMPANY,
ADVCCATES learned counsels. ‘

The Deferndant engased the services of /3 MAIRA AND COMPANY ,
ADVCCATES learmed counsels, Tae learned defer: 2 counsels filed a
written defence, not o2ly denying ldiability but also raised a number . -

of preliminsry objections on points of law, to the effect, followingse
N J F ] k] H

A} ) - - - e m - h
(2} That o 221it Tetween fle

g}

—me o2 tiss snd on the same
issue Ias bLeewn heard ¢ deter-ined iz ike court of

PR )

comzetent jurisdiction,



(b) This is a black suit intcoied to «Xtract 5 favourable
relief for failure to ay. 3°r and defend the earlier

mentiocned suit,

(e) The plaoint is bed in law -3 it violates the provisions

of Part One of the Civil i'r cedure Code, 1966,

The Defendant therefore urges this cours tc strike out the suit with
sosts. Cn 19/2/2004 I ordered that the =osl prelizinary objections
be disposed of by way of written submissior 3. How that the parties

bave filed their submissions, I will turn to consider therm,

Before turning to the rreliminary ol sctions howevery a background

to the suit would not be in approygriate

From the pleadings, it a.pears th. e is no.disbute that the
Defendant had initiclly instituted in - s court Civil case N0.215 of
1998 against the PL.intifi herein to cleii & total of TSD 15,000
béing the balance of the purchase uvrice i.r some motor vehicles,
interest thereon at 40% per ammum forr July 1926 to the date of Jjudgment,
12% interest on the decretal sulle Om 22,7, 2002, CAIYETALJ.  gronted
judgment as prayed upon the Tladintics dereary friling to file on ammended
written statement of defence ond slso Jor mo» gonearcnce o e date of
hearing. There

§ no record Cx oiy attemtt ot zside i Lxparte

i
Judgment. Cn 18/7/2002 the “ecrce T or £17 .- ca cxplicatisan for

e uticn to recover the decrate” : iz Bl now suellen to
3
USD 49,490, e spilication wis oo a0 7 Ihooa, J.oon 25/9/2002

but could mot proceed furthar, Soroon ?_‘C/’I,’:‘/“‘:’-"*OZ9 the Lregent sulit wasg
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filed, along with ayplication oo T oexeution of toe decree
] £ an i

in the former suit. 7The applicaticn 11 stay o exccution bencivg the
disposal of this suit wes graantel cn 13 42003 by TUEMA,y Je  Against

this background, I will now consiler the preliminary objections.

Mre. Maira, lesrned couus: . for ti.e Defe. ‘zat has hedged his
objection principslly on tae Erovisions of Zectnic s 9 of the Civil
Procedure Code, 1966. He submitted thet as i » cnmer suit (fece
Civil Case 215 of 1993) w s between the same rarties and substentially
on the same issues ha’l Tirally disposed 7 tha matter, the present
suit was res judicate to the former one and sherefore incompetent,

He prayed for the dis issal of the suit with osts, Whether by design
or overrigh{ Mr. Maira did not submit in ellaboration of his remaining

objections as per his aotice in the writter Statement of Defence,



Mre Marando, learnec coumsel for tie Zlaintiff submitted in

response, that as there are allegations thot the saic Judgaent was
1
3 VS gy 7T - P ’s 3 > e 4
obtained by fraud, Secticn 9 of the Civil irccedure 1955 wns not

applicable because the said lecree woo mll oand voide e cited the
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decision of SATDI SiLIl DAL IANL ; /1 :
MARKETING CC ZUD (1990) 717 5C9 o buttres. ™~io croument that a Judgmeni
obtained by froud wes null ~-d voicd. e olso referred thiz court to a

-1

passege from MULLL, COUR OF SIVIL D#lC. 00X ff‘x}}tfq ed) at p.o4% for the

yraposition that a Ju‘gmcnt ¢vtained by freal or & Wusion cannot
orerate as res judicate. Fe also reforred this court to SARKAR ON
EVIDENCE for the same staterent of lrw. FHe also referred this court
O ca e

to a " eok BULIEN Al T Ab) JLCODS  DRECERITS OF PLEADINGS 4
{12TH EDITION ) for the yrepositicn that filirg a new suit was the

proper method of iupeaching a julguent shtained Ly fraud.

Mre Maranco, finall; submitted that sind: tie particulars of fraud
listed in the plain: are metters of evii nee, the suit should not be
lestlel on a preliminary objection. Ee “herefore Prayed that the
preliminary objection be dismissed and the suit bc let to proceed to

hearlngh

‘In his brief rejoinder, Mr. Maira, learned counsel for the
Defendant maintained his stance. Quoting: ¢ - assege from SARKAR
ON_EVIDENCE -at pe 762 per FETHERRAM _C.J, in D _GOLAB v MD SULLIVAN,
210612, .at 619, he submitted that the principle does not apply where
the other party msrely alleges {erjury by the parson in whose favour
the Juugment was -given. He said to-d» so. would be to allow &.f:atel

11t1gants to avoid the operations of the law, and the'operation of
res Judlcat&. '

The plea of res judicata is formulated .in Section 9 of our
giv1l Procedure Code 1966, This 3ection reads as follows sw
" No ecourt shzll try any suit or issue in which the
matter directly zni substantially ir issue has
been directly ard substantially in issue in a former
suit between the same barties or between rarties
under whom they or any of them clain litigating
under the same title in g court comy :tent to try
such subse.u ut suit the suit in vhi~h such issue
has bveen susaquently raised anl has been heard
and finally decided by such court,t
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The leading principles, of the doctrine were echoed in an old English
case of the DUCHESS OF KINGSTONRY & 2 JMiIR'S LoC 13TH ED.6L"Lf 6""50
They are swmmerised in MULIA= CODE CF gf Il SRooTnURE (157H EDITION)

et p.O4 as follous:

wrirst, judgment of & court of concurrent jurisdietion,
direetly upon the point iz as a plea, 2 bar or as
evideice con¢lusive, between the same partiesjupon
the same matter directly”‘in suestion in another
court, Secondly, judgment of a court of exclusive
jurisdiction§ directly on the point, is in like
manner conclusive between the same L‘rtles; coming
incidentally in question in another court, for a

different purposes

'

i . .
It has been held that this provision is mendatory, and concerns
thg Jurisciection of the cou:t,j@%oe the ~lem succeeds it wboto the
.dyrisaiction of the courte. The only grounds of awcidance of the
gect:.on ere froud and eollusion (MULLis CODG CF CIVIL FRCCH UK
&Qp cit) at p.95,

The lJ:raci ~uthor talse  gcees on to dedfne whot iz Traud:
wthor g "

at p-165s

P » -

W oPpoud is ol awtrinedc colistoeral act wilol
vitiotas e most solarrr o ooose lngs Of
cour‘bgc.: j'J.StiCG‘ eswn

vihere a decres is duw

froud, the irand ailece must wve sctual positive
fraud, o welitated 0% intertionzl contrivonce
to keep the parties cnc. the court in ignorance of
tne real facta of the cose, =@l thae obtadning of
the decree by the contrivaence. There mpere iact
that a decree has beer obtained by perjured and .
false evidence is no ground for setting it-aside
on the ground cf fraudii,

*

ww & L

. Of partlcular relevance also is a passage ‘relating to ex parte
Ap, :

dacrees, because, in. the present cuse, the duerse in the former
puit was also obtalned exyarte. At 9.109, the learned autnor

qmte s
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% In orler that an experte lecree might be

resjudicate, it is necessary that the opposite

party should have express no'ice from the iroceedings

and the prayer that the pertizrlar  issue or motter

would be decidedii

From the pleadinge and subnmissions of ine parties there is little

dispute that but fer the allegation of froud 1z vlea of rejudicate
would arpear to be velid, I must alec hostea heore to add  that I agree
With Mre. Naira thet perjured evidence weuldl nog in itself be a _poaind
for setting aside = rrevious judgment on the tround of fraude This

position was relterated By this court in JaMIEY IUIIK v LIONEL AIBERT

CALIOW (1958) BA 99. The issue of setting aside a previous judgment
on ground of fraud alsc came up in that case. CRAWSHAW J. (28 he then
was) revisited varicus . .. Tndien authorities on this matter, buty”
I think, the‘fcllowing bassages . AT Cap useful gutles: In
BIIKAJT MAHADEN GUND V BALVANT Re KULY JRY (7) 1927 4.I.R. Bar

5104 the following passage in the Julgmen® of M RTTN Code s

Measothe authorities Show, eeethat if the case
maraly tuwrns cor in eiffect, a rehearing of the
Previovus suit on substantially the zame evidence
then the court, will not hecr thne Swecnd suit. 00

the other handese.. in & prerer can : the court hag

Jusislivtion to set ~sile s decree whizh hre 1

o

o
i

i

n
obtained by fraui rrocticel cn the Couv ity e..if fur
instance, the widstence o certaln eriience hes been
ioutly Jenied Ly cne sortr and tae sovet has been
. to, issue L .
induced , ifs uecree cn th nosls thes  $hat evilence
did not exist, then if that evidence is aftervords

discovered, and it is of such s nctice if

it had been bvefore tre first court, *he Prebabilities
are that the ccurt would have arrived at a different
conclusicn, then, it Loy bey, when all the circumstances
are looked zt, that in that case the court would set

aside the criginal decree, i

And from L. CHINNAYA v K. RAMMANA (1915) 38 yad | 203 the
following passage is quotels=




