IN THE HIGH COoUaT OF TANZANIA
AT DAR ES SALAAM

MIsSC. CIVIL APPLICATION NO. 17 OF 2003

THE XARATU DISTRICT COUNCIL tevnsasasdAPPLICANT
VERSUS
1. THE MINISTER: REGTIuNAL LSLMINISTRATION .. . RESP (NDENT
2, THE ATTORNZY GENERAL ftececctesrcancacen... RESPONDENT

RULING

SHANGWA, J.

This is an application brought by KARATU DISTRICT COUNCIL
for a temporary injunction to restrain the 1st Respondent from
dissolving it pending the determination of the application
for the orders of Certiorari, Mendamus ang Prohibition, The
1st respondent is the Minister for Regional Administration and
Local Government. He shall herein after be referred to as the

Minister., The 2nd Respondent is the Attorney General,

The application was brought Under .2 (2) of the Judicature
& Application of Laws Ordinance Cap. 453 & 35 68 & 95 of the
Civil Procedure Code, 1966. Tt was simultaneously'presented for
filing on 19th May, 2003 under a Certificate of Urgency with
the application for leave to file an application for the

order of Certiorari, Mandamus and Prohibition,

Learned counsel for the applicant Council, Mr. Peter
Kasikila tolg the court that this council isg aggrieved with
the Order or the Minister issued in Government Notice No,

18 of 31st January, 2003 whereby the Minister is threatening
among other things, to dissolve it by 31st March, 2003,
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He submitted that, if this application for g temporary
injunction is not granted, the applicant councii will suffer
irreparable injury in the cvent of being dissolved by the
Minister. He contended that transfering the functions of
the applicant council to zsnother Person or body of Persens is

tantamount to killing it,

In reply to this applioation, Learned State Attorney for
the respondents Miss Temi generally stated that this application
is Prematurely before this court ang it is uniecessary. She
contended that the Minister's Order in Government Notice
No, 18 of 31st January, 2003 does not constitute a threat to
dissolving the applicant Council, but it compels it to perform
its statutory duties, 4lso, she contended that the applicant
council will nct suffer any irreparable injury because at the
noment it is the residents of Karatu District who are suffering

as it is not pPerforming itg duties,

e o - X .

St commented that iz by 31st March, 2C03, the applicant
council was unable o complete what they were ordered to do,
they should have asked for extension of time from the Minister

rather than bringing their grievances to court at this stage,

In his counter reply to this comment, Mr, Peter Kasikilag
stated that the question of applying for extension of time
from the Minister d-es not exist as the gpplicant council
asserts that the orders contained in Government Notice No., 18
of 31st January, 2003 are ultra Vires, unlawful, discriminatory

and against the Principleg of natural justice,

The message cric gets from this statement ig that sc far,
the applicant council composed of the large majority of

councillors from CH:M,» CHa DEMOKRASTI L Ny MIZEDELDO 'CHADENA',
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is not ready to Comply with the Order of the Minister
Publisheg in Government Notice No, 18 of 31st January, 2003%
in which it was given a peried of three menths with effect from
lst January, 2003 to perform itg Tunctions sueh as to maintain
beace, order, gocd government and +o revive 171 s0cial andg

e€conomic Projects in itg area of jurisdiction.

The legal Consequences of a failure +o COMPly with +he
Ministerrg order made under S5.171(1) (a) of the Local
Government (District 4Authorities) et No. 7 of 1982, is that
the Minister méy by crder dissolve orp Suspend the defaulting

touncil for sych time zs he may think i+ from the Performance

of its Tunctions and trangfer them +o Such person or body of bPersoecn

as he may deen fit,

For the time being, it jig not known whether ip his
discretion, the Minister is going to dissolve cr suspend
the applicant council for the stand it hag chosen to take., It
is now under epprehension of the dangers of Leing dissolved
something which nay, according +e its Counsel, result inte
orn its part .

irreparabie injury - . -+ Heneec thig APplication to

restrain the Minister from doins S0,
o

There is no doubt that under 5.2 (2) of the Judicature
and Applicatien of Laws Ordinance Cap 453, this court has

Jurisdiction to hear ang determine such civil natters,

One of the instonces which a court hay grant g temporary
injunction ig Providea for under 5.68 (c) or the Civil Proeedure
Code; 1966, 7Thnjig is where the engs ¢f justice are ip danger

of being defented Ly the defendant in a suit,



Li-

But in similar Cases,

instead of grantins

a temp

L&

the court BaYy use its inhercnt Powers under S« 95 of the same

code to make such irders ag nay be nece
Justice,

The main question one might
is whether Ly his Order dateq 28th Janu

Government Notice Ne, 18 of 31st Januar

applicant council is 1ega11y'required t

Tunctions or else tc be dissclved
is trying to defeat the ends of Justice

to prevent by granting g temporary injdu

inherent bowers,

The answer to this

because there gre

Procedure Code, 1966 ang itg Suvsequent

the cages in whicech

&

against whom it may not be gr

then for the final determinatlon of thi

Temporary‘injunctions

ask himsgels or

Or suspen xded, the

Question seems -

tcmporary injunction

anted, I Propose

Zay be granteg un

Ssary for the ends of

nerself here

STYs 2003 published in

V52003 in which the
© perform its statutory
Minister

which thisg court has

nction or invoking its

C be OUvious, but

other aprplicable Provisions cf the Civil

o31m

amendments governing
may Le granted and
te refer +o

§ applicaticn,

der Order AXXVIT,

Rule 1 & 2 of the Civiz 1 Procedure Code, 1966 in the following
cases: -

1. VWhere it is proved amc ng other hings th-t any
Droperty in dispute in 2 suit ig in donger of veing
wasted by any party to the suit,

2. Vhere the defendant threatens +o Tremove hig o Operty
with the view to defraug his Creditors,

3. Where the defendant ig eomnitiing g Lreach cf

contract oy Zther ury of any

Kind.

worary lngunotlyn,
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By virtue or the Government Prooeedings (Procedure) Rules,
GN NO. 376 or 1968, order Z2IVIT Rules 1 & 2 of the Civii
Procedure Code, 1966 Was amrended to the offect that fign order
granting 5 temporary injunctisn shajy not“be made against
the Government but the court may in lieu thereor make gn
order declaratory 0f the rights of the Parties; ang that no
application shall Ve made for & temporarv injunction where the
defendant jis the Attorney General, but in suep case, the plaintifs
nay apply to the court for an crder declaratory of the rights

of the Partiegm, e

i,

Under 35,174 (3 of the Law Refornm (Fatal Accidents gng
Mlsoellaneous Proviss ons) Crdinance (Amendment Act) as amended

by Act No, 27 of 1991, the Term “Governmern +u includes g

Public Officer,

It appears to me that under Greer KIXVII, Rules 1 & 2 of
‘the Civil Proce edure Co de, a Temy orary'injunction may be
applied for where there is a rending sui+t in court relating to
property, breach of contract or injury or any kind, Ip this Case,
however, there is no 3uch suit which isg pending between the Parties,
What is Pending between them is gn @PPlication for leave to fije

an application for the orders of certlorqu Mandamus and

Prohibition which hazs not yet been heard ang Eranted,

But even ir there were o be such aror rementionead suit, by
Virtue of the aforesaiq amendment of Urder XXXVII, Rules T & 2
Of the Civii Frocedure Code, 1966, no orgar granting z temporary

£ainst the "GOVGrnment” and as the

LJ

injunction could be made

Attorney General is 5 pParty, no application for a temporary

Injunction could be o5 QZzinst him,



I wish to add that even if there were tc he o Pending
- Cob! "t g . N
application for the prerogativs’ JYie.g already filed in
court with lenve Of the court, this application for 5
s .
temporary injuncticn could nect stang agaist the "Governmentn and

the Attorney Geoneral,

I wcould therefore dismiss thisg application, However,

each party should bear his cwn costs,

Delivered at Dar ©8 snlozm this 3rqg day ¢f Spril, 2003,

Orderg Heqring ol the applicatign for leave to file
art gpplicaticon for thne Prerogative corders of
certiorari, Mandamus and Prohibiticn, is Tixed con

9th spril, 2003 at 2,00 pem

JUDGE

3/4/2003



