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CIVIL CASE MO. 239 OF 1996

TMPACK GTINERAL ACENCITS sesvevcossscos PLAINTIFF
Versus
THE NATIONAL BANE CF COHMERCE.esco oo DIEFENDANT
RULING
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TIMA, I,

On 30th August 1996 Impack General Agencies filed a suit in this
Court against the defunct Nationsl Bank of Commerce claiming for pay-
ments amounting to TAS 1,569,969,000/= being principal sum as well
as accrued interest at the time of filing the suit. The plaintiff also
claimed continuing intereet accruing at the daily rate of Us § 1003
(or the equivalent of TAS 601. 800/5 until judgment or sooner payment-
Costs of the suit as well as relief deemed jurt ond equitable to
grant were also prayed for. In its written stotement of defence, the
defendant denied the claim contedding omong ethers the existence of
no couse action agrinct it by e plointiff. In the course of the
plecdings it become opparent <hint the defendont censed o exist by
virtue of the provisions of fct No., ? of 1998 which come efféct in
March 1998 vesting the asscts ond lircbilities of the N=tdion-1l Renk
of Commerce to the Notionol Bonk of Commerce Holding Corporatione
In the event the porties were gronted leave to omend their pleadings
to reflect the statutory chongese.

Tn the course of filing its omended plendings in compliance
with the order of the Court, the defendant discovered thot the
ammended ploint was not in form or content as asuthorised or ordered
by the court on 13th March, 1998, The defendont then prayed thot
the omended plaimd be streck.

In his ruling Chipet~ J, observed and I quote:

W The more serious blinder, in my view, is that this
Court permitted the plointiff, IMEACK ( GINERAL
AGENCIES, to amend iis ploint, But the ~mended plnint
is in a totaly different legsl person n-mely Ashok

_Fatel t/o Impack Genercl Agencies.'
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Judge
The leorned, further observed thot ond I guoted-

" fuite clearly thot is not the psrty which thi- court
permitted to cmend the plsoint, I therefore respectfully
agree with learned counsel for the defendonts thot the
amended pleint is not in the form ond content s
outhorised or ordered by this court. For thot reotson

alone, the amended plnint is liable to be struck out.”

Ag o consequence the amended plaint was struck out with costs an
eventuality which hos given rise to on applicotion for leave to oppesl
to the Court of Appeal pursuant to Section 5 (1) (c¢) of the appellate
Jurisdiction Act, Rules 43 (4) 2nd 44 of the Tan-onis Court of Appeol
Rules 1979,

The affidavit of Dilip Keearia Advocate in support of the application

for leave to appeal depones in pora 4 ond 5 as following:

i L, The Hon Mr. Justice Chipeta hos erred in his ruling

in the following respectsi=

(a) vy finding that the Court gronted the pl-intiff
leave to omend, The plrintiff h~d not applied to
amend the ploint, The order to crmend was mnde
by the court on “ne submission of thc¢ defen’sni's

counsel,

(v) the correct kden%fty of the pl-int wos introduced
in the amended plaint to consolidate whot was
previously plecded in the Reply to the written
statement of Defence. The court hos the discretion
to 2llow the soid omendment under Order 1 Rule
10 of the Civil Procedure Code 1965 either upon

or without the applicction of either portye.

Se In order to determine the renl mtter in dispute,
the Honourable¢ Court should hove considered the
cmmended pl-int as 2 whole, with or without the
ammendment of the pleintiff's ddertity. #As such
the Hon Judge should hove of his own metion
allowed the ommendment or alternctively
disallowed only such part of the cmmendment
which effended the order to ammend os opposed
to striking out the ommended plaint in its
entirety,"
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On its port the defendant(s) hove opposed the application for
leave to appenl on the groung, among others, that there is no pointof law

for determinotion by tiie Court of ‘Appeol,

I hove given careful considerntion to the applicotion for leave
to appeal os well as the offidovits for ond 2goinst, In my humble
view the points rnised in porogrophs 4 ond 5 of the affidovit in
support of the application contnin vo1lid points for determin-tion by
the Court of Hppenls Accordingly I grant leave to the opplicont to
appeal to the Court of Appeal of Tanzania agoinast the Ruding of
Chipets J. dzted 19th Jonuary 2000.

Co=ts to be costs in the cause.
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S. Themo
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