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IN THE HIGH COURT OF TANZANTIA
AT MBEYA

ORIGINAL JURISDICTION
(Mbeya Registry)

CRIMINAL APPEAL NO. 131 OF 2002
(Originating from Criminal Case No.880 of 1999
of Mbeys District Court 2t Mbeya)
THE DIRECTOR OF PUBLIC PROSECUTIONS +.... APPELLANT
VERSUS

DR, BENEDICT NKUWI eecceccoccccscnosssccees RESPONDENT

JUDGMENT

MREM:, J.

This appezl has stemmed from Mbeya District Court's Criminzl C=zse
No, 880/1999 in which the Respondent DR. BENEDICT NKUWI, an employee
of Mbeya Referrzl Hospitel, wes criminally arraigned on an indictment
containing two counts of corrupt transactions C/s. 3 (1) of the Prefention
of Corruption Act, 1971, After a full trial, no doubt, as depicted from
the proceedings, the Respondent waw nevertheless acquitted of both the
counts on the 2ccount that as observed by the Leerned trial Resident
Magistrate, the case for the proseccution was not sufficiently made out,.
Aggrieved by the finding of a2cquittal the public prosecutions preferred

this appeal based on two points of complaint, to wit:

(1) Thet the triel court failed to properly
assess the evidence becfore it which is

overwhelmingly strong ag=sinst the Respondent.

(2) Thet the triol court foiled to properly
construe 2nd apply the provisions of section
3 = (1) of the Prevention of Corruption Act, Act
No. 16/1971,

In this appeal the D.,P.,P's watch=brief hos been taken care of by the
Learned State Attorney Mr. Boniface, whereas the interests of the Responden
has been handled by Mr. Noali, Learned .\dvocate, whc also counselled the

case for the Respondent « accused at the trial court.
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The facts of the case can conviniently be narrowed down, in likegome
as the same were nut-shelled by the ‘learned State Attorney, as followss=
Nathaniel Mng'ong'o (PW.1) is the king=-pin and key witness for prosecutione:
Undisputedly, he is 2 resident of Mafinga Township in Mufindi District, in
Iringa Regione Also not controverted ot thec trial and in this appellate
court is the fact that PW.1 has a son called Isaack Mng'ong'o. There is
no doubt as well, that in October, 1999 this Isacc was fatally injured in
his leg. Consequent upon that, the son of PW.1 was briefly and unsuccessfully
attended at Mafingz Hospitsl ond subsequently on the 11th of October, 1999
he was referred to Mbeys Consultent Hospitel and he was admitted in Ward No.l.
The nature of the ?nﬁuri%%no doubt as per the " acts of the case, demanded
for arthopzedic surgiczl operation to be made on P¥,1's son., It is common
ground thot between 11th of October, 1999 and 25th of October, 1999
(inclusive) when the patient was admitted no treatment of any kind,
including medicine, was administered on the son of PW.%. Surgery was
conducted on him on 25/11/1999, As a motter of clarity it moy be noted
that PW,1's son hod 2 plester of Paris (POP) fixed on his injured leg at
Mafinga Hospital., It is 2lso a settled fact that at the materizl time
when P¥,1's son was admitted at Mbeyo Consultaznt Hospital there was only
one orthopaedic surgion, 2nd that was nonc but the present respondent,

The prosecution was not choellenged on the fact that owing to that shortzge
of specialist doctors in orthopaedic surgery department or unit the present
respondent who was 2lso 2 lecturer at the Medicsl School within the
hospital was obliged to prepare his schedule of working every day per
every weak. It was never established, or even stated, thot the Respondent
knew P41 bufore their meecting on 13/10/1999,

The letter date (di.e. 13/10/1999) PY.1 approached the Respondent
(DWe1) in his office with 2 view to requesting him (DW,1) to attend P¥,1's
son as expeditiously aos possiblec. It was at this meeting betwcen the two
(P4.7 and D¥.1) thot the trisl court was told by P¥.1 thot the Respondent
solicited for Shs.t0,000/= so that he could meet P¥.1's requeste P.1's
answer, however, was that he did not h-ve the money ond whereupon the

Respondent informed PW.1 to keep on weiting.
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Another meeting between éw,ﬂ and DW¥.1 tosk plzce on 18/10/99, this

time in a dispensary belonging to. the Respondent. The Respondent was

followed there by PW,1, According *o PW,1, the Respondent told him to . -

go to see Manalyst'', whotever thot could mean., But this was interpreted

by PW,1 to mean thot the Respondent was urging for 2 bribe. The. following

day (19/10/99) PW,1 went to see the doctor (DiW.1) who told him to see his

nurses because he had completed his rounds to check his patients., The

nurses told him thet PW.1's son was on the waiting list but they could

not tell P¥,1 exactly which date the cperation would be done.- PW,1 returned

to the Respondent end informed him zbout whet the nurses told him, He (PY.1)

was then advised by the Respondent to go back to Mafingz and leave the

patient behind. This statement 2lso conveyerl anotner impression to Py,1

to mean that the Respondent was stili insisting to be bribed.

4

(B

At this juncture P¥.1 sought to get assistance from the officers of the

Prevention of Cecrruption Bezureau (PC3), The ccmplzinont (PW.1) was

advised to implore the i W=: Respoudent to reduce the amount of

BER

Shs 40,000/= he had requesied on 13/10/99, Acting under that advise Pd.1

returned to meet the Respondent and bescught the latter to reduce the amount.
was told that P
It is the testimony of PW.1 that & HID P + was going back to
’ [

Mafinga to sell his head of cattle. DJd.1 then agreed and reduced the
amount to Shs,35,000/=, It wes alsc zgveed thot if PW.7 rcturned he should
Ein see Dde1 at L,00 peme if it would be Friday, or 12.00 noon if it
would be rSntardaya
Later T™W.1 learnt from his wife thot the operation on the scn had
token place. But this did nct stop PM.7 from continuining with his
understanding ond belief thet the Respondent was 21l out demanding bribe.
According to PW,1, the operotion (surgery) was czrried out timely following
the promise P¥.1 gave to DW,7. In order to accomplish his trap against
' D.1, the complainant went to see the PCB officials on 1/11/99 who
gave him Shs.35,000/=. He - 2s then accompanied by Deogratias Malongo
(PW,.4) and three other officers. The trap was adjourned to the following

dey (2/11/1999) as Di.1 was conducting surgery in the theatre. This time
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PWe1 found the Respondent (accused) in his office. Meanwhile P 4 and

others took position in the Hospital corridorse No sooner Pd,1 handed

over the money to DWd.1 than he (PW.l) walked oute He
officials who then entered the Respondent's Office and arrested hime The
finding of the trap money Shs.35,000/= in Di.1's pocket and the special
chemical powder in his clothes are matters not disputed.. -

The Respondent's defence, inter alia, is that on 13/10/99 at 10.00 a.me
P¥.1 approached him in his office 2nd told him (D@.1) that Fl41's son
was zdmitted on 11/10/99 in Ward No.1. wBgR Dil,1 was dealing with patients

a

in the theatre. According to DW.71, on 12/10/99 he conducted ward rounds
and observed that PW,1's son was not in the list of those to be operated,
nor was his name entered ?;Z@iary. DW.1, however, examined the X-roy-films
depicting the injured arca of Pi,1's son's leg and observed that the

atient susteined the injury two wecks ago ond the injured leg had been
fixed with a Rlaster of Paris (POP). PW,1 then emplored him (DW.1) to
perform immediate »peration on his childe But DW.7 informed PW.,1 that he
had four pztients already listed down for operations and that preperetions
for the 7, job had been made. DW.1 then told P¥.,1 to wait until 18/10/1999.
However, it was not slso possible to do that job on 18/10/1999 becausec
the deth of the First Present Mwalimu Julius Nyercre interfered with
various officiel activities in the country. 21/10/99 was elso proclaimed
2 public holidey when the body of the Late Ex-President was brought from
London to Dar es Salzam.

On 23/10/99 the Respondent prepared a list of six patients,
including P¥.1's son, to be opersteds Isaack Mng'ong'o having been
operated DW.1 instructed the nurses to continue to supply the prescribed
medicines even though the pstient's .. father (PW.1) was nowhere to
be seen to pay for the mgiicipsg~ @s cost sharing.

Then on 30/09/99 P¥,1 went to DW.1's dispensary at Sokomatola, near
Loleza Girls Secondary School, ond thanked the Respondent for the good work
he did to his son. ™e1 learnt from PW,1 that the laotter had visited
his son in the hospital wzrd znd he had paid the medicsl bills, The
complainant was then »~dvised by Di.1 to get ready supporting sticks or
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crutches ("™magongo'') because without these the patient would not be able to
walk and do some exercises. On 31/10/99 PW,.1, agaﬁi:Zapproached DW.1 at his
private dispensary and asked if he would take away his son from the hospital. .
W1 declined to do so because the condition of the patient had not been
assessed, also that PW.,1 had not brought the crutches.

On 01,11,99 Dd,1 did not have 2 schediling duty in the ward but in
the theatre, so he did not assess the condition of Pl.1's son on thet day,.

THén came the foteful dey - 12/11/1999. Di.1 sew Mwile Dickson (PW.3) who
entered W,1's office and then he walked out. Soon thereafter PW.1 entered
therein and put the trap money in the left pocket of his coat and then he
walked out telling the Respondent that he was happy with what DWe7 did to
his son. Dickson (PY.3) then went in but D4.7 chased him out, but
before PW.3 went out the other PCB officers (PY.2 and PW,5) rushed in and
identified themselves as officers from the P.C,Be W1 was put under
restraint and asked if he received bribe, The respondent took out every-
thing, including the trap money, from the pocket of his coate. iDWe1 vehe=
mently denied to hoave solicited or demended anything from PW,l. At this
juncture, however, DW,1 realized that the conduct of .71 was not good
because he wondered why IW,1 had to put the money in DW.1's pocket of
his coat if thc money was an appreciction of good work DW,1 did to PW.1's
son? The respondent now believed that PW.1 was not acting legally with
clean hands.

The Learned State Attorney submits that the prosecution’s evidence,
which is built by the testimonies of Pie1, P2, PW.3, Pl 4, PW,5 and PW,6,
stood unchallenged by the Respondent who simply made a genceral deniel that
he did not solicit for 2 bribe from P¥.1; and that the said evidence of
the 6 witnesses sufficiently and cogently established solicitation for
bribe on the part of the respondent. The circumstances, he suggested, were
such that no reasonable tribunal worthy its neme would hove failed to
arrive at that conclusion. TFurther that the fact that the son was operated
on the 25th of October, 1999, which was after P ,1's promise that he was

going to sell cattle to raise money goes in tandem to strengthen the case

for prosecution.
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Mr. Boniface went on to submit with all migthty fércc that the
learned magistrate's misgivings thzt ™, ,1's delays to report the matter
to the Prevention of Corruption Bureau, coupled with the non-calling
of nurses from Mbeya Consultant Hospital fo give evidence for the prosecus=
tion portrayed PW.1's evidence as a - cock - and bull story were
patently unjustified. For onc thing, according to Mr. Boniface, P41 did
not want to jump into conclusions of solicitation for bribes That he (PWlﬂ)
had first to do his best to make sure that the respondent indeed demanded
a bribe before he could relay informztion to the Bureou. For enother,
offences of this type arc known for their notority of being committed
in secrecy. between two confidents. And in this particular case, neither
PJ.1 nor DW.1 had suggested st the trial that there was anybody around,
let alone 2 nurse, when the two met and conversed on the 13th October, 1999
or on any other occasion,

As for receiving of bribe, according to the State Attorney, there
is abundant and cogent evidence, coupled with the Respondent's admission
in his defence that . he received Shs.35,000/= from PW.1, And that the
Respondent's theory that PW,1 just forced the money into one of the pockets
of the . Respondent’s coat is not here nor there. Mr. Boniface referred
to the testimony of PW.l regerding the receipt of the ?Eigiémoney by
the Respondent. On the materiazl dote, PH.1 entered the respondent's
office and saw two other persons. Upon seeing him, the respondent told the
other persons to woit outside, Dd.7T then received the money and put
it in one of the pockets of his working gown. #ccording to Mr. Boniface,
corroboration of the latter piece of evidence is found in the testimony
of Dickson (PW,3) whosc moterial testimony is hereunder appendeds

"I entered the accused (sic) office to make
enquiries. When I entered his office, he

asked me to wailt outside as somecone elsc had
entereds When that person went away, I entered
the accused (sic) office. Before I stated
anytying someone came and introduced himself

as an Ant Corruption Squad (sic) official

and put the accused under arrest',

per  (
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Concluding from the two pieces of evidence and when the same is read

into the Respondent's admission in his defence, it is Mr. Boniface's

view that it is no gain - saying that thc respondent received Shs435,000/=
knowing it to. be bribe money. Otherwise, there is no point in the respondent's
conduct in telling the-men in his office to wait outside and closing the

door so that they remained only two of them, that is PW,1 and the respondent
.himself.

Thus, the learned Stote Attorney wound up by saylng that the evidence
on record sufficiently proved the guilt of the respondent in both the
counts., That the wasted effort in the construction of the provisions
of section 3 = (1) of the Frevention of Corruption Act, 1971, was erroneously
made. Accordingly he has prayed this court to quash the order of acquittal
and substitute therefore conviction and pass a sentence which is prescribed
by Law,

I have also taken time to go through the submissions made by Mr. Naali,
learned Advocate for the Respondent. He starts by criticising the prosc—
cution for failing to file written submissions as duly ordered by -~
the trial court on 15/6/2001. The Respondent's Counsel duly complied within
the prescribed period, which wos on 29/6/2001, though he filed it.on
26/6/2001, Thet the prosecution conc: continued to file theirs despite
the fact that time was enlarged to 17/7/2001. According to Mr. Naali, the
learned trial resident magistrate was therefore right to counsider the
defence submission in the light of the cevidence and law applicable and
in the result .he acquitted the respondent, a2lbeit uncontradicted |
submissionse In his view, the prosecution therefore were not interested,..
so they failed to  argue their cose to strengthen and advance reasons as.to
why the Respondent should not be acquitted.

With respect, pausing here for =2 moment, that is without delving
into the merits of tﬁﬁli?peal, I would egree with Mr, Boniface in his

a
re~joinder submissiogyMr. Naali should not take submissions to also mean
evidence. In my considered view failurc by & court to assess properly
evidence adduced before it is indeed on error, omission or irregularity,

the out come of which would indeed occassion 2 failure of justice,




But for a court to omit or fail to consider the submissions of the parties
or advocates, which is not evidence at the trisl court, that may not
occasion B fajilure of justice as long as the trial court based its decision
on the weight of the evidencc on record. A submission is nothing more
thean suggesting or giving someone’s view ond 2 Magistrate or judge, in
court proceedings, is not obliged to agrec with thzt proposition. But
i:. if it is evidence the court is bound to accept it if the court is
satisfied thot the same is nothing but true. In the instant case the
lesrned trial Megistrate did not basc his decision of Mr. Nasli's
submissions but on the evidence before him. Therefore I find Mr. Naali's
argument on this point irrelevent,

Coming to the m2in issucs at stake, it does not need emphasis of
this court that the duty to prove 2 criminzl cese always rests on the
prosecution and the proof must not be less thon beyond reasonable doubt.

According to Mr. Neali, the prosecution miserrably foiled to discharge
that burden. He referred to the testimony of ®i,1, in thaot the witncss
complainant categorically admitted thot his son was 2lrendy operated by
Orthopedic Surgeon, nocmely, the Respondent Dre Benedict., Thet the only
evidence before the tr ul court, and now hefore this court, is that
of the complainant (PW,1) who clzimed thot the Respondent solicited bribee.
But there is no mzterinl or tangib®le evidence corroborating P1,1's
testimony as whether it was true in fact thot DJ.71 sclicited and accepted
briberyes At 2ll matericl time, Mr. Naali hes urged, the soid son (of P¥W,1)
was being ottended or taken cere of by his mother 2nl so if there was
any of such move, the szid mother could h-ve been involved and called
2s @ witness.

Further more, the respondent's Counsel loments, the menner in which
PW,1 exhibited himself to give the alleged bribed money raises one's
eyes=brows, hence 2 lot to be desired in his credibility es = truthful
witness. His conduct, he cmphasised, is 2 clear indicztion that the cose
is a frome up one and calculated to outsmart the respondent, the illegality

of such move notwithstanding. The learned advoczte is also of the view
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that some of the hospitel staff were involved because it sounds to be

a perplexation as how ond why they surfeoced therc ond then at the scene
when the PCB officers started the s2ga in the Respondent's office,

Even if the money zmounted to ‘laksante'!y according to Mr. Naali, the

transactim . occurred like = thunderstorm and lighting, as it provided

no space and thought in the mind of the respondent to decide whether or not
the money should be submitted to the Hospital Manzgement. Di.1 was
arrested there 2nd then soon 2fter the money wos rut in the pocket of

his coate

From the totolity of the evidence on record, also putting into view the
submissions of both the lecrned Couhsel, including those¢ of the leorned
trizl resident magistrote it is now soafe for this eppellate court to answer

the appellontts first limbe of the question - whether the respondent

solicited for az bribe? This guestion, - I think, can best
answercd
be . & A upon cxamining the testimouny of PW.1 between the lines,

It is open secret thaot FJl.1 hod never met Dr. Bennedict (Dd.1) before
13/10/99 and that is why he (P.1) urged the nurses to show to him the
scid specialist. He was led to Di.1's office by 2 nurse. The meeting
of PW,1 and DY.1 was like this (repenting P.1's testimony =2t page 6 of
t the typed proceedings:e

"] saw him and asked him to help me. Dr, Benny
told me that he hod so many p-tients znd asked
for Shs.40,000/=, I told him I hod no such money#,

Thot was the first meeting of the two perscns who «id not know cach other
before, According to Fd.1, Dr. Beeny told him to keep on woiting. But
we have the evidence of Dr. Benny who told the court thet on 14/10/99
the N-otion was gricved by the deoth of the fother of the Nation Mwl,
Julius Nyercre, His decthy no doubt, interferred with smooth operations
of public activities, o fact which was never contredicted by the
prosecution. It is 2lso the defence casc¢ that when P¥,1's son was
admitted Dr. Benny's schedule of duties hzd been set »nd he hod not less
than six operations te conduct or work. This piece of evidence was never
contradicted by the prosecutinone. igein, according to Dr. Benny, PW.1

wes angared by T L1t "Teee wor vcrung £ T ous ol T Lajursd &
] . F
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of PW,.1's son that required 2n urgent operation, Also this w2s not
contradicted by the prosecution. Now if it wos true that DR. Benny dcmanded
to be paid Shs.40,000/= on 13/10/99, and Pd,1 stated with cleor terms
that he did not have the money, why did he not . complein to the PCB
on the same day? Instead he decided to go heck to Mafinga and returned
to see Dr. Benny on 18/10/99. It is the testimony of PY,1 (at poge 6)
thot Dre Benny told him "to go ond see the ''enelysist’’, ¢ statement FPW,.1
s2id he did not understand whot it meont. But this cpmxears streange te me
becouse PW,1 never told the trinl court why he never socught clarification
from Dr. Benny 2s to what he meont by those words. In my view, it would
be 2 far fetching conclusion on the part of PJ,1 to simply conclude thot
“I knew Dr. Benny nceded money'. It is trite lew that courts of law do
not peg their decisions on speculative focts not supported by material
evidence, If PW,1 ond M.l spoke seme langucge, i.eo Swahili, there
cannot be any gcod explanation as to why PW.1 did not ask for clarifi-
cation as to what the Dr. meant., At poge 6 we find another statement of
PWe1s
"eoe On 19/10/99 I 2gain contacted Dr. Beeny.

He told mec to see the nurse as he hod made the

roundse I saw the nurse who told me that my

child was on the woiting list for persons who

were to be operated. I a2sked her when she

did not kncw, I decided to follow Dr. Beeny.

He wos at Werd No. eighte .e.es he 2dvised me

to go to Mafinga and leave my child therc. So,

I know, agrin, that Dr. Bemny necded a bribe',
For heaven's scke who does not know that in referral hospiterls patients
whose coses are to be attended by specislists are given special dates to
be attended to by the relevont doctors? Now if in this cose the nurse
did not tell Pil.1l on which date his son would be due for operation that
could not be a conclusive piece of evidence thot Dr. Benny wanted bribe,
I cannot find any stronge thing if Dr. Benny told IW,1 to go back to
Mafings and leove the child under the hospitzl management. After elil,

PWe1's son was being looked after by his mother (PY.1%s wife). And if it
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was true that the nurse whom P,1 hod contacted did not tell him the

date PW,1's son was listed down for operation the soid nurse ougnt to

have been called for cross-examinetion by the defence. The copy of the
time table contoining the nemes of the partients to be opernted was not
even vroduced by the prosccution with 2 view to showing that Dr. Benny hed
very few patients for operation and so his conduct to delay operating
PJ,1's son wos deliberate in order to induce PW.1 to give oﬁt some money

to
to Dr. Benny in ordei/set the '"ball rollingf.

On the same doy (19/10/99) PHd,1 went to sec officiazls of the FCB
and reported the matter. There he was advised to convince DW,1 to reduce
the ~mount. fccording to PW,l, thzt he did and Di.1 told him that he woul
accept Shs.35,000/=, P¥.1 then tecld Dr. Beuny thot he was going back to
Mafinga to sell his cattle to raise the money. Then we have o questionable

statement from PH,1 (also a2t page 6), which resds 2s follows:-

“"On the dete I hed forgotten I come bocke.
My wife told me that my child had been

operatedi,
One would then ask, if 04,1 would remember all the other dotes he discussed
with Dr, Benny, why not thot crucial dnate he lecarnt from his wife that his
son had becen operated? If M,1l's son was oporoted in the absence of P,
this mcans thzt Dr. Benny fulfilled his promise, as he told FiW.,l to go back
to Mafinga 2nd leave the child under the custody 2nd management of the

tending

hospital, There is nothing in evidence showing or fw"JZto show that Dr,
Benny was all out locking forwsrd to be peoid the 2lleged bribe money from
PW.1, although he hnd fulfilled his job to. operote the injured leg of
PMe1's sone <t page 6 of the typed proceedings FW.1 conjectured as

follows:=

‘On the date I hod forgotten I coame bocke
My wife teld me that wy child had been

operated.s I know that hod hecn done becouse

I had promised Dr. Benny the brineY,

(unierlined to providc emphasis).
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The underlined words merely form on opinicn not based cn firm evidence,
In other. words,PW.1 merely guessed th-t Dr, Benny conducted the operation
pursuant to the slleged promise P¥.1 hed made to DW.1 that he would bring
to him Shs.35,000/= after he sold his cattle, I have purposely used the
words 'alleged promise'’ beczuse the evidence »n record is only that of .1
and Dd,1, the former alleging ond the latter denying. Since this cese is
2 crimin2l matter involving high stondard of proof, beyont reasonsble
doubt, uhlike in 2 civil matter in which standard of proof is on the
reasonable balsnce of probability, the prosecution ought to hove gone beyond
the evidence of W,1 to show that DW,1 was undoubtcdly demzniing bribe
from PW.,1, It is even more so becnuse FW.l h2d specisl interest to serve
in this matter on the account thz2t he did not w2nt anything shorter or less
than seeing to it thet his son wrs attended as expeditiously as possiblej
the hospital procedures to him meznt nothing a2g2inst his wish and intereste
I do not know whot kind of langunge or words the Respondent (DW.1) ought to
have used in order to put nscross the dillema W.1l was facing when PW,1's
son was admitted at the hospitol. For cxemple ot page 3 of Dr. Benny's
statement to the PCB Officer Deogratias Malogo (exhibit D.1). Dr. Benny
stated as follows:=

Wpasuaji we wagonjwz wa mifupa hospitali

yo Rufan Mbeyas unafanyiks mora mbili tu kwe
wiki « Jumatatu ne ilhemisi hivyo kuzingstic
msibz2 w3 Bz2b2 wz2 Toife siku yo Jumstatu tarche
18.10.99 n» torche 21.10.99 zilitongazwa siku zo
mepumziko no hivyo operaticn amb2zo nilizip-enga

aw2li hazikufanyika'’,
ind when PW.1l went to see Dr., Benny at his Mbonez Dispensary on 18.70.99,
the following trenspired (2s wer Dr. Benny's statement te PW.4, also at
page 3)3

"Ndugu Mng'ongio alikuja Mboneo Dispensery
akaniambis kuwa anakwenda nyumboni ona
matotizn no rkenizmbia kuwe nisimsehzu mgonjwe
wake, Nakumbukr nilimwelezz kuw2 siku hizi
mbili zilikuwa za moombolezo zilituethiri
kiupasuaji mifupa, na wagonjwa wanaohit-~ji

hudum~ watacngezeka moradufu kwoni niliowapangia

20 u//"- "3



kuja tarehe 15.10.,99 kwa 2jili yo operation
18.10.99 hawatafeonyiwa, na watzkaokuj2 tarche
20,10,99 kwo 23jili ya operation 21,10.99 nas
hawatafonyiwe hivyo nitejitahidi kuengolia ni
vipi nitagawz wagonjwa hoo wote kwa mnakundi,
Lokini kutokzno na muds we Iszzck Mung'ong'o
kukza wodini itabidi apewe kipoumbele. Hokuomini
akawa ametoke n2 kusimame nje ya Dispensary
wokoti natoke nilirmkuta smesimemz2 kwa uchungu,
Nikamwombio zende tu safeori yoke asiwe ne

wesiwasi'e
As why DW.1 told FJ.1 to go and sce anaesthetist, and not 2n2lyst os
recorded in the evidence by the trisl mogistrete, Dr. Benny is on record
to have told PY.l as follows (page 4 of Exh, D.1):

‘“Mimi nafanyia mgonjwa operation kama ometimiza
mambo y2fuztayo, kwonza onachckiwa endopo

domu ni nzuri, yooni kiwengo ch» H6, komn
anahiteji demu basi ndugu zzke hul2zimika
iiku=donate’’ machora kable yo operotion na mwisho
ni kufanyz melipo ya Shs.10,000/= kem~ ni

operation kubws. Muhimu kuliko yote ni mgonjwe

kuonwz no mtu w2 usingizi ormone koma hanz tatizo

lolote lineloweza kukwemisha utoaji dawn ya

usingizi, hivyo basi kom2 nilimwambia hivyo

ilikuws ni kup=2ta uhokikoa huo tu n2 sio kingine

kwani operation ingefonyika woketi yeye hoyupo!

(cmphasis supplied).

I have recd and reere2d the entire evidence on record »nd I can conceive
nothing materisl, whether direct or indirect which vitintes the quelity
of Dr. Benny's testimony. It is not impossible thnt P¥,1 got o wrong
impression that Dr. Benny was using technicnl ressons to del~y attending
PWe1's son so 2s to induce PW,1 to give bribe to DW,1 berorce the l-tter
did whet he was required to do. But 2s I have soid 2bove, conjectures
or speculations hove no place in the leg~l field, concrete proof of on asser
tion in criminzl motter is the cornerstone on which conviction is based,

With respect, I ngree with Mry Nacli that there is strong evidence
to prove that :E'ﬁ the respondent had meny patients listed, including

the chits which were cxhibited in court. The del-~y to operate Isa»ck
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Mng'ng'o wes not therefore deliberate., I 2lso agree thot PW.1's testimony
is speculative ond imeginary ond so the triol Megistraote was right to trect
his testimony with the utmost cxtreme crution. Since the cese is byilt up
on circumstentizl evidence, it is trite law thot ench cvidence must erresis-
tably point to no other hypothesis thmm the guilt of the 2ccuseds I ah
satisfied, 2s did the respondent's Counsel, that there is no tongible
evidence to show that the respondent ever solicited bribe from FW.l. The
conversations between W1 and D¥,1 werc never witnessed or heard by zny
witness and therefore P{d,1%s testimony remcins doubtful in view of his
personnl ° . interest in the matter., I weould therefore nnswer the lst issue
in the negative.

The 1st issue having bcen answered in the neg-tive, tho next gquestion
is whether the Shs.35,000/= found in the pocket of the resypondent
amounted to a bribe? The testimony of FW,1 2nd Mwilc Dickson (P¥.3) is
very cruci®l in onswering this questicn. It is pertinent here to
quote the relevont pieces of evidence by PW.l znd £W.% on this aspecte At
poge 6 - 7 of the typed procecdings P¥.1l is on record as follows:w

"On the second doy I wos given the money. Ve
went and I entered the Dr's Office. There

I met two other persons., ‘Yhen Dr. Benny

saw me he told the persons to go cut and writ
for him outside. Then Dr. Benny closed the
door. He blamed me for heing l=te. I gove
him money. He tock the meney ~nd put the s-me
in his working gown. He 2sked me to wait for

him cutsile eee''s

But contrery to wh~t DW,1 stoted, Dickson (PW.3) stoted ot page 8, as

follows: =
Yilhen 1 entered his office he 2sked me to w-it
cutside os scmeone had entercd, When that

person went oway, I entered the accused office

i\

First, the prosecution's eviience is silunt a2s whe werce those two persons
Pid 4l met in Dr. Benny's office. None of those two persons was cnlled to
confirm thgt Dr. Benny sent them out when M.l wes sighted by Di.1 and the

complainint was cllowed to go in. Second, it is not cleor from the

o 1./15
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testimony nf PW.,3 as whether he was one of the two persons sent out by DM,1
when PW,1 entered Dr, Benny's office. It is also uncertain from the
testimony of FJ.3 as when the person he met in Dr. Benny's Officc was PW.l.
Thot is not 211, If Dr. Benny had closed the door as elleged by FW.l, it
was not possible for PiW.3 to enter Dr. Benny's Office when PW.1l wos still
therein for the purpose of giving the bribe money to the respondent. Third,
Dickson (PW.3) is another witness of suspecious character. According to
him, his going to the Referrzl Hospital was to see his “relative’, who
h2d come from Njombe, PW.3 went on to sey:

My relotive w2s told to come on 29,70.99.
But nothing was done on thrt doye I decided
to contact the occcused. I entered the accused

office (sic) to mzke enquiries,
In cross-examinzticn, however, FW,3 clzcimed that he 4id not know the
neme of the person whom he visited 2t the hospitzl. His relnative, he s2id,
is the son of his sister. The relaotive was nover treated, he (PW.3) told
the trial courte &As for as I om concerned; I find this witness not truthe-
ful, PW.3 never told thc court what his rel-tive was suffering from =nd
why he hed to sec Dr. Benny on that particul-r dz2y of his 2rrest. ilso
I find it hard to believe that he would not kacw the n~me of the son of
his sister he had come to visit ot the hospital.

The evidence of Jorom Kabcpele (PW,2) also zppears to be inconsistent
with the testimony of #,3. I'W.2 st2ted that when he led 2 certain woman
to Dr. Benny's office (at the request of the woman) ne¢ (FW.2) found the
Respondent sitting in the office with ‘two persons', who identified theme
selves 23 '‘police men from the aAnt-Corruption Squed's Then they ploced
the doctor under their custody. PW.2 never mentioned in his testimony thot
he met Pde3 in Dr. Benny's Office. Contrary to whot PW.2 stoted, PM.3
s2id, inter alin, os follows:-

“"Before I st-ted anything someonc c2me and

introduced himself os Ant=Corruption Squad Officls
oni put the cccused under arrest. Then 2 woman

cme and went out, he come bock with the hospital

sccretary. PW,.2 olsc entered the office,

It is gquite apprr.rt therefi.e *the wh~la saga svrroonding the Respondent's

~ s, 1b
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office on 2/11/99 was to meet him (Dd,.1) under ony coste

The respondent explained why the Shs «35,000/= wos found in one of
the pockets of his official coat. Hs narrated to the trial court (quoting
ipssisime verba as follows:~

“On 2/01/2000 while going for work a2t the gate
T met one youngmzn who toll me that he hed his
proklems I told him thet I could not heor his
problem 2t the gate. He followed me =nd sat
on the bench. I went on with my dutiese. The
youngman turned out to be Dickson Mwile (PW.3)
He told me that he had his child who hod been
admitted in Word 8 ~nd nceded servide. I osked
kim to wait durn during the werd rounid. He
then reluctontly went awoy. Then there come
inside Mzee Mng'ong'o who then put the money
in thc left pocket of the cozt. He was very
hzopny ond then went out quickly. Then PU,.3
entered ond I chesed him but there and then
entercd two people Suzznn 2nd Mologe who told

me thot I waos under restroint veeoes!

From that occount it goes witheout saying thot IVW .3 hos some relationship
with PW.1 and the "relative’ he tocld the respondent needed medicnl attention
wos none but Isacck (MW.1's son). Pid.3 therefore had similar interest as
PW.,1 2nd their evidence could not be given strong credence as thzat of on
independent witness. TPutting into consideration 211 those unkind move=
around
ments which h2d bheen going on - ‘aéand in the office of the respondent in
the morning of 2/11/99, it is not impossible that M.l forcefully inserted
the Shs.35,000/= in the pocket of the co~t DW.1l wos we~ring, without DW,1's
consent. It is also difficult to s2y as wh~t reaction or steps DW.7T wes
going to take as regords the money, or agsinst IW.1 beczuse Dre Benny was
not given 2 breathing moment to ponder over wheot had just heppeneds Under
such environment, I think there is no re~sonsble ccurt or tribunal which
would, on the basis of the evidence on record, jump into 2 conclusion
thot the respondent freely ani willfully accepted the Shs.35,000/=.

There is much to be desired in the ccnduct of F*.1, P¥.3 and P4 and

/19
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for that reason the learned trinl Resident Magistrate rightly resolved

that doubt in favour of the Respondent, which finding ond corder for

acquittol I accerdingly endorse. In the result, I find this appeal to

have no merit and on-thq;kpremlue I dismiss it. It is so ordered.
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AT MBEY.. this 7th day of October, 2003 in the vresence of Mr, Mwenda,
Learned State Attorney for the Appellent (DPP) 2nd in the

presence of the Respondent himself (Dr. Benny) and his Learned
Advocate Mr. Naoali,
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