IN THE HIGH COURT OF- TANZANI A
) AT MBEYA
I SCELLANEOUS CRIM..[NAL AFFLICATION NO. 50 OF 2002
From Criminal #ppeal Nos 48 of 2002 of the High
A i . .

&bprt‘of Ténzani? Mbeygtand Original -Criminal

Case Nos 74 of 2000 of the District Court of Mbeya)
THis REPUBLIC ceevescesscsssvccoscnccses APPLICAN?

VERSUS

CHI’LRLES GAKWAYA, .oooooloco_o;.oo.{ooooonootl.,RESmNDENT

-~

.RULINJG
MACKANJA, J.
This is an:application for extention of time within which to appeal. It

is supported by the affidavit of Mr. Ayubu Mwendd, learnéd State Attorney.
1. have observed that the supporting affidavit gives'no’ground upon which
-the application is founded,-save that the appeal was dismissed ' for being
“incompetent; . that the ‘said incompeténce'was-stated to be due te failure to
give notice of 1ntcntlon to appeal, and that the notice of 1ntent10£ to
appecal was given by the Publlc Prosecutor én 28th May, 2002, . The Publlc
Prosecutor was ASP Ndaki who swore his own affidavit on’the ‘matter., He
states that the judgment-was-delivered on 44th May; 2002 and that he filed
notice of the. DsP¢Ps's intention 'to appeal on 28th May, 20024 '+ < t°

. Mr, Mwenda has submitted that they 'be giantedileave to appésl because’
the notice 'of :intentien to'appeal-'was givep within the prescribed times -

Mr. Materu, learned defence counsel, has submitteéd that-the applicatiocn

is défective because -the ‘applicant has not cited the’ enabling provisions

under wnich it is brought. He cited the decision of this, Court, in Harold

Maleko ve Harry Mwasan;ala (DC) ClVll Appeal No. 16 of 2000%as authority for

his argument. v
Mre Materu, learncd counsel, .cave yet another ground .why the appllca-
tion should bé' dismisseds - He cortends that whereas the’ j\xdp'ment agalnst

which it is 1ntended to appeal was dellvered on 14th May, 2002, the document
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on which the notice is tecorded is stamped 28th May, 2002, 1t means that
14 days had elapsed from thé date of tﬁé'judémenﬁ to the date khe notice
was issued, According to Mr, Materu nctice oﬁght to have been given within
nine days from the date of the judgment. ‘He did say which proeedural law

supports that view, He wound up seying- that- the appeal be dismissed as it

[y
A

was time~barred,
All along the Republic has medntaineds that thein appeal was lodged in

time because the notice of their intention to, appeal was given within the

prescribed peried, in that the said notice was given within fourteen days .
S .

from the date of the decision which they seek to challenge on appeal. Thel

Republic does not say exactly within which time they were entitled to give no-
e -2 - 3 - A e i-,

tices 1 am sure they rélx on,what. section 379 (a) of the Criminal Eroqeﬁp;g
acty 1985 uncer. which the Director of Fublic Prosecution may appeals I will
reproduce .the relevant part of it for ease of reference, It provides thus:-

. "279. No appeal under section 370 shal; be entertaineg_
unless the Director of Public Prosecutions -
(a) shall have given ndtice of his intention to appeal
~ to the subordinate court within thirty days
- within which he wishes to appeal," ‘

This means, then, that the Director of Public Prosecutions was entitled to

appeal, if.indeed they gave notice of their intention within thirty days
from the date of the decision the Director of Public Prosecutions intends to
challenge on appeal. So the igsue is whether, indeed, the Director of

Public Prosecutions gave noticee i
P . . : - : kY

1]
The Court observed in its earlier decision which“it delivered .on 2nd
September, 2002, that — .

"It is possible the Kepublic gave notice of their intentien to
appeal as indicated in their copy of the alleged notices The
Dis%ricéfCourﬁ reégra::HSWevér, does Hot 'havé any document '

that shows that indeéd rotice was givene "In my view, . .. ’ f
documents wﬂicb are %n possession of the gppeilant do not

form part of the court records In the circumstances I hold

~ "
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that no notice was given in terms of s. 397 (a) of the

CEA",

S0, what the applicant was required to ‘do when applying for extention
of time within which to appeal was té give reasons why the omission was
made. 1f indeed, as the applicant says in the affidavital evidence that the
nctice was given, then the only éveﬁue‘that.was open to them was to appeala
I am satisfied, therefore, that the arplicant has not made cut a case to
Justify granting him his prayer for extentionAof time,

Mr, Materu, learned defence counsel, has argued th;ﬁ the applicahkion
is fatally defective as it does not cite the law under which it is brought,
This point will not delay me because case law on it is now settled, This
court, citing the decision of the Court of ippeal of Tanzania in idmasi
iggiuMEEDé;X:_E:ELQﬂ’ (Ci) Civil pplication Nos 88 of 1998, held that the
omission to cite enabling provisions in the éhamber summons intlicts a fatal
blow on the eﬁtire applicaticne In particular, the Court of ..ppeal
observed thus:-

", es the practice of the Court has always been that provision

of law relied upon to move the Court be cited. Referring to

Sadrudin Meghii (Civil .pplication No. 20 of 1997—CAT).es if

a wrong citation of law renders an application incompetent,

'I have no flicker of doubt in my mind that non-citation of

law is worse and equally rencers an application incompetent,'"
This exposition of the law was made in relation to a civil proceedinges The
principal that was enunciated therein equally applies to a proceeding of a
criminal nature,

It follows, then, that upon the foregoing observations I hold that the

application does not have any merit, It is accordingly dismissed,

Sgde Je¢ M. MICK.NJA
JUDGEE

27/10/2003
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Date: 31st Gctober, 2003

Coram: Js Kahyozay DsR¢

‘Lpplicant: Miss Kileo State attorney « Present
| Mr, Mayeye/Mr. Muruambo

Respondent: Present

C/Ci Mbasha,

Court: Ruling delivered,
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Sgds J. KiHYOZA, D.R.

. 31/10/2003
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