T¥ Y48 HUIGH CCURT CF TANZANIA
AT MBAYA
(PC) CIVIL ALPmAL NC. 7C CI 2001

(¥rom the decision of Civil Appeal Ho. 17 of 2001
of the District Court of wmbozi at vwawa -
Uriginal Civil Case No.6 of 2007 of Vwawe Urban

Primary Court)

JUI’IA .‘.‘JILSOIN' "0 YODOLOICE D e d . 700 AI;PELLAI\IT

:Versus

SERIKO HERCDI soescsevsosvoneoo RESFOIUDINT

- . fe s Wi A e F A Eii =S o »

PREA, J. ;

This is e second appeal. The Apﬁ;ilaggiJUMA WILSON successfully sﬁgdl-
the Respondent SERIKO #EROUI in the Primary Court of Vwawa, Mbozi District;
claiming.fbr compensation of two thousant five hundred (2,5CC) coffee seediing
allegedly stolen by the ilespondent Serikc ierodi. %Yhe primery court unanimously
gave judgenient to the Appellant holding that the Respondent had his hand in
stealthly uprooting 2,500 coffee seedlings from the Appellant’s coffee bed
nursery and replanted them on his coffee field. The Respoundent was then
ordered to refund the said scedlings to the Appellant. Ilie was also condeuned

tq pay costs of the suit. ‘This holding enraged the llespondent who appealed

frqpn that decision and order to the District Coumrt.

The loarpged appellsie Resident kapisirate Mr. Dyausobera analysed
the entire evidence on record and he came to the conclusion to the effect
that the Aﬁpellant's evidence was too much insufficient to sustain the
findings end decree of that trisl primory court and in the result he
guashed the judgement and decrce of the court of first instance. The
Respondent was awarded costs of that apneal in the district court and in
thie court below. The Appellant wss dissatisfied by that finding and order,

hence the present appeal.

Four grounds of appeal are the subject matter of consideration and
decision, but since they all recvolve around tiie evidence on record I have
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proposed to tackle them generally in the light of the evidence as per the
primary court record. Botb the parties were present at the hearing of
this appeal. 3ince they are laymen I undertook to ask them questions 1q

order to put everything open and transparent for the sake of justice. l

The appellate admitted before this court that although he first
complained to thue police about the alleged theft no action was taken by the
police. The same thing harpens to the primary court where he referred t#e
matter upon advice by the police. There, according to the appellant, th¢
rrimary Court Megistrate reglstered a Civil Case and nct criminal charge/
againgf, tlie Reswondent. Io my considered view the volice or the court ;
refrsined from embariking on a criminzl charge wost probably because thcge

was no evidence available.
i
I have alsc read the evidence of Sadock Mwalemba (FW2), :ancno w#lson

(FW3), Mwawa Kanandi (Pdl), dabriel iAndason Mwamengo (PWS5), suith Saweye

(PW6) and VWatison ngode (PW7). ivom their evidence 1 am satisfied th

there is no ftangible material piece of evidence that shows or tends to|show

that the person who stealtily uprooted the Appellant®s coffee seedling# was
|

the sespondent. Line Appellantis testimony was based on speculstion ag oppo--

sed to direct or strcong circumstantial evidence. The fact that the

Respondent was found to have siaiiar eeedlings at his fzrm that was not e

conclusive proof that it .was him resporsible for the theft of the Appellant's

coifee seedlings.

At the hearing of chis appeal it has been adinitted uneguivocally by
the Appellant that there is no iota of evidence that shows that the
ndent was seen uprooting the said coffee scedlings from the Appella
farm and then he was scen re-planting them in his farm or field. I
the appellant’s admission here that there is no witness who testifiéd to the

effect that ke saw tue lespondent uprooting them from his own farm *ith a
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view te destroying evidence. Further that even the zileged uprooted seedlings
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the vespordent s farim were never seized anywiere to form part of exhibits

in court.

iAs for the ilespondent, it is his contention that it was not possible
for him to destroy two hundred and fifty coffee seediings. After 2ll, he

rzued; the coffee plants on uis farm were grown in 1995 and therefore
they could no longer be on the status of being called -‘coffee sedlings-

in 2001 when the Appellant hatched out this case. That in 2001 when this

case started his shomba had 600 coffee plants wanich in that year they

started to produce coffee .- flowers (to develop to coffee -- berries).

With respect I apree with tlie Learned Resident Magistrate Mr. Dyansobera
that the evidence is wanting as to when the inpellantis coffee .- seesdlings
were stolen, wiether in 199 or in 20017. Although in this court the Appe--
1lant claimes that he reported the theft to the policg this was never stated
at the trial court. It is an aftorthought snd like the 27P&+late yagictrate

I do not believe hiuis

In sum, I adopt the four reascns relied upon by the appellate
Mogistrate to guash the primary court’s judgement and decree. That

judgement, no doubt, is agzinst the weight of cvidence on record as it does
not prove the zllegations on the reasonavle balance of probvabilities. The
evidence is purely speculative which in tihe eyes of the Law is not materially

tangible evidence. In that light, I am =satisficd and I aave no doubt, that

the appellantis appeal is frivolous and vexatious, so it cannot be sustained
even a second of time. #:nd for that reason it's hereby dismissed with costs
to th1< Qqspondegf in this court and in both the courts below. In short the
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upgpment pf tae Q}s*“lct Court is upheld.
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Lelivered-i#the presence of both the ‘

{
parties, at kbeya, this 11/09/2003. \il -

Right of Appeal explained.
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