IN THE HIGH COURT OF TuNZiNI.
(DR ES SaLAAM DISTRICT REGISTRY)
AT DiR ES Sila/M
CIVIL REVISION NO 145 OF 2000
MOSES MAS/NJAvsaeasacsasrasacanasnsnsanessasss PPLICINT
VERSUS

ELIZABETH JULIUS CH/NZI ) et ieaeensenas . JRESPONDENTS
VERONICA K. MAHIGS

RULING

M4SSATI, J

In Civil Case No 158 of 1998 at the Kisutu Resident
Magistrate Court one Moses Masanja obtained an exparte Judgment
againsnd Elizabeth J Chanzi and Veronica T. Mahiga the Respondents
in the current application. That eynarte Julgment was set
aside by Chipeta J, in a revisional Order which was delivered
to the parties on 17/5/2001.

On 23/5/2003 the Administrator of the _Qt;te of Moses | |
Massanja filed on application for lesve to ceraT to the Court ,
of fppeal out of time. He is represenced My Mr Herbert Nyange, L
learned counsel, who also tock cut an =ffidavit in support of -
the application. The applicaticn is Cuposead by the Respondengg
through the services of Mr Maira learncd Counsel who also i
filed on affidavit to oppose the application. Mr Maira also :
objected to the conduct of the proceedings without Joining
the proper administratix of the estate o Moses 4asanja. \-
whereupon Mr Nyange applied and was gran* ed léave to' file
an ammended affidavit. On 22/7/2003., MNr Nyange, learned
<counsel again filed an application for extension of time w1th1n- 
which to join Miss ignes Ndagala Masanja, the administratix |
of the estate of Moses Masanja ég fhngrocuu“lnds. This
followed the withdrawal of the <" ° : applicaticn on 22/7/2003. A f
‘The last pleading in respect of this sHpliccticn was to be o
filed- W@ Nupnee by 10/104@0@3% Hn W5/ su}zd‘“j‘th!‘ %‘ppllaa‘&iw“”w

could not be, heard as Mr Nyange learnad Counsecl informed thwe g
¢court that he had scme pressing engscsments in crizinal sessjos .
before Mwalkuglle J.It was therefore agreed that this ?
application be argued by vritten submissions i the following

order,
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i) Applicant’ .by 21/11/2003 ' .
ii)Respondent by 10/12/2003 -
(iii)Rejoinder (if any) 19/12/2003.

- Both> counsels have filed their resvectibe subm;ssions
in chief but Mr Nyange has not filed a rejoinder, which I take
it to mean that he does not wish to file one,

Mr Nyange 1earéed cocunsel for npplicant submitted that

(upon) the demise of Moses Masaja the registered owner of the

sulit premises,J?hQ: William Nzile Masanja was appointed by

Kawe Primary Court in provate case no 27/97 to be the admistrator

of the estate by which time the Applicant “gnes Ndagala Masanja

was 14, The said John William Nzila Masanja also expired.

It is not however indicated when did he die. .He submitted
 that after the death of John William Nzile Masanja the wife

of Moses Masanja Evelyn Tumpele Masanja the fpelicantts mother

took over the administration of the estate of Moses Masangja

on behalf of her minor Children. Mr Nyange however does nog

mention which court appointed Mrs Evelyn Mzsanja te be the
ldsdratixe, 1 4y o Tind and hold that Mrs Evelyn Masanja
was not sppointed by any ccurt of law as such ndministnatix.

Be that as it may, Mr Nyange went on +o submit that

Mrs Bvelyn Masanja sxpired in B&BIS® 2052, Upon her death the
Applicant Agnesg Ndagula Massanja applied for
administration st Kawe Frimsry Court who £ranted the same on
16/7/2003, He therefore submitted thet sinc: +he present
application wag filed cn 21/7/2003.Ggfrggplicaticn was timeous
According to him time began to run/_ the date of the appointment
of the adninistretor =znd thataeeording 45 jtep 16 part iii ‘
Of the 1st Schedule to the Law of Limitation act 1971 the
prescribed perioed is 90 days. In the alternative Mr Nyange
suomitted that the provisicn only applies to suits and appeals
and not to applications as in the present natter. On the
question whether or not it wasg proper to join the current -
administratix of the estz#e to the proceedings as the title
to the suit %ﬁﬁ%ﬁ%ﬁ@éﬁ%%&'alreaiy Passed cver to cne Vastity
Burge albeit fraundulently@:Mr Nyahge sutmittzg th~t. the
allegatioaskog fraud were sericus that b o proved strictly.,
and thaﬁz_gs nly Burge was not a party Cese has been made
out or {ys Joinder of an administratix of +th_ estate to

- represent the estsqte 2g9inst thero aceus.tinrng,
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He therefore prayed that the application te gronted,

On theother hand Mr Mairsz learned Counscel for the
Respondent strenuously cpposad the application; He described
the procesgd%infgtgg%fg ¢f Ceurt process. He submitted that
since the .- .. . : of the estate of Moszes Massnda was placed
in the hands of John William Nzila Masanja he should be
angwepgbyde to the estate as far as the auit preiises are Concerned
nowith standing his death, He thersfore submitted that the

death of Mrs Evelyn Masanja was offo., consgyuence in law,
. transactions )
upon the suit preperty as all the tr=milct? s she carried

in«?%spect of the suit property werc of no effect. He further
submitted that the title of Moses Masanja to the suit property
was lawfully revoked and sc it is no Ionger part of the estate
of Moses Masanja. After the said revocation the Respondents
were granted the right of ocCupancy. By extension according

to Mr Maira since the suit propertgmis,no longer part of the
. L alministratix .
estate it was no %80% to join the =% 7 . 77" of the estate in
R urthermore . y : i
the proceedings. i-to.rwere Mr Maiga submitted that the application

was time barred and no reascn has Leen advenced for
enlargement of +time, By virtue of 3 3 or the, low of Limitation
Act the application ought therefore to be dismissed with costs.

Frow the :losiings an sustissiong dssues

1 SULE Tup
have tc be resolved in this matter, '
tgl When doesg time Legin to run against an cduinistrator of -

€ estate who wishes to ve Joined in the Proceedings alreédy

in Courte? _
Dt limitation
(11) What is the prescribod period of L ofoa~c - for an

appllcation“to be joined in 5 proc- 2ding such as the
current cne,;d est an applicaticn Ior revision?

ii‘ ) . . : . B .
Q.“iﬁ Whether it ig proper to join the administratix in the 5 -

proceedings where the Suit property has :
_ Pands cut c¢f the estate? ores Y 1a§ Hlecady pas;ed
(iv) Whether the Gourt has jurisdicticn t. exteng time?

There is no doubt that the original v LEf M s

. . ginal plointiff e Y j
died on 11/3/97. By which time, he haq alr;aﬁy ob%ainigsaugggggz
ggsigsgnt?g/??sgondgnts which was grantes by the KisuEu RM'S

rt o . . here is also no dispute that John William:
ﬁg;le ﬁasanqa was appointed administrator .f the estatelg%lam
Mrsegve§§§?§2 in 1997hand that there is also no dispute that

E Ssanja, herself deceasgec was ncot i

affieially, to eaminister the estnge o2 i so) Magenda O

%

e

B

..



R N *Y A O B F Y st wew-

- — b S AN | f= % or 51

Lastly there is on recurd that the applicsnt Agnes Ndagula
Masanja was appoeinted to administer tho estate of ¥§@£s Coo
Masanja on 16/7/2003. This was mcr: than & years . © . the

date cof the death of Moses Masanja. She now wants this

court to permit her to be substituted as a party in the present
proceedings. The application is made under Order XXII rule
3(1) and Section 95 of the Civil Procedure Code and item

16 part iii of the 1st schedule to and secticn 14(1) of the

law of limitation Act 1971.

It is true that in terms of item 16 part 111 of the
1st Scheduie tu the leaw of limitation Act the prescribed
period for an application to join a legal representative as
a party is 90 days. However ther: is neither a suit nor
an appeal in the present case. The applicant secks tc be
Joined as =2 party in the present rovision proceedings. In
my view item 16 ¢if party III to thc 1st Schedulle to the

law o© imi on Act 1971 dees not applyv. Instead. in m
1 b J 3
view .. .. .3 of limitation in such an cpvlic tion is 60 days.
The next question is when Jdoes sl L2l o run?

Mr Mzira le=rned Counsel id nct specilicelly =llress the
Court c¢n this issue cut Mr Hyange lecrned counsel s

be of the view that time Lezins to run foon the Jate of
obtaining letters of ~dministrsticp ¥ Dl V. MEHTA
M, SHAH (1965) E.A. 321 thc Basten Court oo Appeal sitting

in an gppzal 5. Ceoo T en - from the suorence court of

Kenya was of the view that an applicotion by logol redresentative
of a sole plaintiff should bte made within 6 months from +he
dgte of the death of the decessed. I think this is sound law
and I adopt it. This means thet time within which to 2pply
fer letters of administration Lbegan tu run from the 11/3/97
when Mcses Masanja expired. On the f-ce 57 it therefcore

the Applicant who filed this application wn 21/7/2003 is

more than © months and is therefore cut of time,

Can this court extend time within which tc file the
application. This is what Mr Nyange learned counsel has applied
for under S 14 of the law of limitation Act 1971, Mr Maira
learned counsel simply reiterated that the application was
time barred and as such this court had no jurisdiction to
entertain *+ ' ’
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As I pointed out above, It is true thot the application
has been filed 6 years after the death of Moses Masanja
instead of the 60 days which I held above, as the period

of limitation.

I have no doubt in my mind that unier scction 14 of the
law of limitation Act and Section 93 of the Civil procedure
Code 1966 this court has jurisdicticn to enlorse time for
the institution cf an application or appeal given any
reasonable cr sufficient cause. However in OSMAN V THZ UNITED
INDIA FIRE AND GEMURAL INSURANCE COMPANY LTD (1968)E.A. 102
;;;—ﬁaste;h A};ican Court of Appeal in a case from
Tanganyika interpreting sections 3 and 5 of the Indian
Limitation Act 1908 and Crder Zé rule 4 of the Civil procedure
Code held.

"It was not open to thecourt to extend the period

of limitation.
. interpreting . ,
But in that case the court was .- = = = % s secticn 5 of the

Indian law c¢f limitation aAct 1908 which reads.

5: Any appeal or applic=ticn for roevicw of Judgment or
for leave to appeal or any other applicaticn to which

this section may be made zzplicable by or under
erac tient . : T

any LoctlF 3 for the tinie beini in force may be
adinitted i ke .
TSUIERTT after the period of limitation prescribed

therefore when the appellant or cpwlicant satisfies the
court that he had sufficient cause for not Preferring
the appeal or making the applicstion within such
period,

This section is the equivalent of section 14(1) of
the law of Limitation aAct 1971 which zoverns the current
situation. That secticn reads.

14(1) Nothiwithstanding the srovisions of this

Act the court mav frem 8ny reasconable or
EESETREERRT Spuss, Sibend the pericd ot other

limitation 10T the institutian. an Application
for the execution of o decree and an
applicaticn for such extensicn mnay bve made
either befcre cr -~fter the expirty of the
pericd of limitaticn 2¥eseribed,. . ..h appeal
or applicaticn. |
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The term'application is defined in secticn 2 of the Act
as., Meeeve an application made tC a court which ig

e

of c¢cr in relaticn t- ANy Proc eding of 5 civil

U

nature,

At a glance it Will thnerefore pe Deted that section 14(1)
Of the Tanzaniz Iaw of Limitation Act 1971 ig widefsinuscope
whereas secticn 5 of the Indian Limitation zet 15[§estrictive¢
ﬁij;:oisc;eggéfgcgtg£?§29ﬁI??%an Ac?’Cfu%fﬂoS%y bf ifvo#ed in
enaotihdnt -~ SPecifically applicd by the Section or
any other _r -« s, section 14(1) ¢f the Tanzania law of
Limitation Act applies +o all or any'applicrtion of a Civil
nature. On the Premises T 2l of the opinion that the OSMaN'S
Case was decided enp a different ccntext ang therefore the
decision ig not directly relevant to the facts of the present
Case. I therefore find and ‘helas that in the present case,
this court hag Jurlsdicticn +¢ grant extensicn of time under
section 14(1) or g, ¥V Of limitation et
m;: Is therewaﬁxisufficient O reasonable Couse for the delay
by the Applicant;in,filing the application 1o - substitution?
It has been allegag Ly the Respondent that ot the time of the
death cf per father Moses Masanj~ on T1.3,97 e iPPlicant wag
only 14.  she Teached the 236 Of majority in =ule  Inm termg of
Sections 15 and 16 of the Limication Act tii- Cericd in which’
tbé_ﬁﬁplicéntAis iéemcd te have Lesn undor 1cgallﬁisability¥$h0uld
béaéxciudéd..,lt should alse bo borne in mind ths up to‘Mar9ﬁ
3§98;,thefestate*was Qéing cduinistred by John Nilliam‘Nziléj
Masanja.. Howsver there ig 4 ggggbetween$2007 when the 4pplicant
ﬁ%ﬁ%ﬁﬁicf,age énd&B£E% 2003 ‘when the 4pplicant cbtgined‘letters
;Qi;adm}nistfation cf thé estéte-%gkﬂgeigi?o explaipatibn’fb;
this delay, < ST t\“ e el iéf: “‘;‘-;.:v“, L ‘
1£erﬁpiS~delay, except Mr Nyabge's (beiief thots z  1‘<"

¢

\F7]

Jil Sl —IATIEOYT
. : v i

L E

R W had’reéson'to'beliebé that Mrs Masanja was the
' “ “5amini”%ra$;X“of‘thé'eétste’uutiriJune~2®@3;"+M

£t 1is the Wty of the' spplicant for extension of time to
t Tor every gy o | e§?¥JCSeéﬁLUMiNIUM~;gRICA'LTD.v:AD;L
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While the periocd betwegen the death of Heses Masanja the
Applicant's frther in 1997 up t- 2001 when the frnlicant
obtained the age of majority is logally cucusable the Applicant
attempted to £ill in the.ga; between 2001 and 2003 when she
obtained the letters of administrsticn by exzlaining through
her counsel's belief that she honestly celieved that her mother
Mrs Evelyn Masanja was the administratik cf the estate until
her demise in ¥¥R€ 2003, 'This may not be a very convieing e
eXQl*a%i;%nbecause as ccunsel well knows =dministration of
estete is not a matter of ifiference, or presumpticn but is
always proved by documentary evidence cf sppointment.

However the power to extend time under section 14(1) of
the law of limitation Act 1971 is 2 matter cf judicial ¢ -
discretion and no hard and fast rulas can be set in Jeciding
-all cases. Each case is te be decided on its own pecullar
facts. In the present case, the deceased Mcses Masanja had
already obtained a decree in his favour when he met his demise
in March 1997, -These révisionsl procéedings were opened ‘i
‘2000, somé three ygsrs after His dedth,  The administrator of
‘higlestate-died in 79987 - 'So ‘realy HHere was nc ?epreseﬁtéﬁige
of theé estate éveﬂ; to ‘igskruct Counsel for . . Cls s lay ekl

\aggggls%%gtthe Apﬁﬁicant ‘was -forced t%;aggly for letters-¢f
radnfpidte? 1 so “Ehat e ghp San be ITTICT in the: progeedings .

garticulhriy su atter thls'Court had érdered thats - shil
,ﬁﬁklﬁflﬂwﬁﬁ "the case shall be remitted tc the - r;al cuurt
a5 l;fpr,QQtermknat;qn-@n.the‘merlts., :
LW . _wcoungel's .
I am alsé satlsfled thqt the C. ... “4 hanﬂllng of this

matter 31nce taklng over the Jrlef n 29/1/2“0? when he appeared
before Mutungl DR/HC 1c ves a lﬂt to be’ ue51r°1‘ de‘does not
gppear to have DuVlSeu nls Cll nts pruperly on tne precedure

obtalnlng to the Julnlng of 1egnl personal rﬁuresentat1Ves;

“in theprdceedlngs Henceé -the delay in flllnb tne pr;sent
appllcatlon.’ bcnerally’@bun.ngsnegllgenCL or- mlstake has -

not Leen accept d as an excuse fur the delay under section 14(1)
) of the 1aw of 11m1tatlon “ct 1971 but it hos not been"!&

suggested that 1t 1c totnlly shut OﬁQ(FTtm con51deraficn le

“the” Courts.’ In sumc cases it nas be en ‘held to Cunstltute A

Bufficrent Sause (Seefv*XOw L MAGTIT BRLY Ry HOND ,GKPW

ﬁiBRAY (1957) EJA 302 L
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? On the totality cf the tacts o€ this case I am satisfied
| that counsel's mistake is net so” TS ag te deprive his client
of this Court's Censideration, A1l Consitered therefore, on the
PYFULIET. 5 circumstances o= this caser the existence of third
Party interests, the Sericus allegationg «

°f fraud, the fact that -
. those proceedings were instituted mere than 6 years after the

deceased had obtained 2 decree and 3 years after hig demise,
and the suit ncy pending at the trial ccurt following gﬁ%ﬁl%ourt's-
order; I am of the censidered view that the estate fbe

Tepresented in the proceedings end this is only possible by
. allowing this 2pplication,

In ths result this Trelicotin is allowed, The applicant

- 'is granted leave to file an applicetion to be Joined as g party

- in these proceedings, and she is so joined. Costs shall fellow
the event in the remaining proceedinis,

It is s0 crdered,
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Z”Ruling‘déliVéred in chamberS'this\?Oﬁh day'of'February 2004

J.nthe Présence (f mr Ringia for the _Lgpplng;nt~"'and?Maif'a for the

RééﬁOndenté;‘ R Co
T, Ly LR f_}\»_ﬂ»w—-ﬂ-—-&\"
TS AL MASSATT
h JUDGE
10/2/200%,



