
IN THE HIGE COURT "A TANZANIA '

AA PAR ES /\\J V:.M

EC, CIVIL APPEAL NO. * OF 2000

APPELLANT 

RESPONDENT .

R U L I N G

Jundu, J ,

The background of this application. 3 worth knowing, The applicant 
had instituted PC. C iv il Appeal No. 62 o: 2000 in this court against 
the decision of the )istxict Court of Ten 4co in C iv il Appeal No* 51 
of 1999 which nullified the decision o f ti a Primary Court of Temeke in 
Civil Case No, 15 o f 1999* The appeal f i l  d by the Appellant an this 
court was heard and :I?smissed by ny brothex tanento, J* for lack of 
merits. The Applies .a - lodged notice o f his intention to appeal to the 
Court of Appeal of Tengsania; against the dec3A05.cn o f  the court by my 
brother !fenento, «J« At the eaiue ' ime# the A, p"i.-;ant had fill d in  this 
court fifi application for extension o f  time to c-tply for leav* to appeal 
to the C jurt o f Appeal o f Tr-ssria or 1 ..r-st the iocision o f  Jfenento, J* 
delivered on 20/7/2001,

Th? Court of Appeal struck cu. t r; Uotiae of Appeal filed by the 
Applicant for contravening ri£r.dator;r -;rovicior~: of lav/ rnd this court 
struck out the application for extsL:.:'n’of tir.e to apply for leave t f  
ajjpeal to the Court of Appall filed Ay -.he Applicant for being sup&rfXsEMUl 

“ajfter the notice of appeal 1 si been struck out by the Court of Appeal 
of Tanzania, : - ■„ ■ -

. Now, in  the present application, the Appl .cant i s  praying fqp the
tn U,owing orders .as put fr rth in his .chamber .si® one:— ,

" i v i l  !> ( 1) That youi Hon urable court may be, p l e a s e d r e  .: tAxf;
court :■. ■ /. to  enlarge t l  Je to. the 'applicant enable A.r ,■ :\r

. A,- him file  his notice of appeal dutcof time;, . v:, xh?

i ^  xhat your Hor Durable Court niay t  leased

' ' tb  grant the applicant to f i l  j h is application ^
' for leave to' appeal to the Cou't of Appeal ''

.......brut ox tiiiie, .....
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(3 )  Cos :s tc fo llo w  the event*

i h )  Any other r e l i e f s  th is  Honourable court may 
deen f i t  snd ju s t  t o  grsn t:?«

iiov ?ver, tne respondent has ra ised  srd f i le d  s n o tice  o f  prelim inary 
0b„ action  ora 19/ 11,2003 that th a- .p lica t io n  iu  bed in  lew  snd prays 
that the ' & n : : 3  be dism issed w it’ : o s t s ,  On 17/| /2004 , t h is  cou rt had

ordered the p a r t ie s  to  argue the said p re lim ir ir y  o b je c t io n  by way 
o f  w ritten  subm ission, Both p a r t ie s  have dut-.-i complied with
the said  order o f  th is  courts

Wi';h due resp ect to  the subm issions :u le by the p a r t ie s ,; i t  
-a-ppear.© that the le a rr  ad counsel fo r  the R' ipondent has not only 
dw elt w ith the prelim  : ;ry o b je c t io n  but t e .  i  gone fu rth er  to  argue 
the dem erits o f  the ai l i e  t io n  i t s e l f  whiJ the A pplicant has 
subm itted on the merit ; o f  the a p p lica t io n  a; said noth ing on the 
Prelim inary O b jection , However, I  w i l l  l in d t  th is  Ruling to  
th ru st o f  the Rcelim ir jry  O b jeotion  on ly as sibm itted  by the learned 
cou n se l fo r  the P.espor 1  nt»

The learned courts. .1 fo r  the Respondent hat r e m itte d  that iie  
a p p lic a t io : f i l e d  by the A pplicant i s  bad in  lav, oecause there r. re 
no p ro v is io n s  o f  law which permit p a rties  to  r e - i r s v i t u t e  appH cnticris 
which have . een struck  out and /or dism issed fo r  co. traven in . the Cov :*t 
o f  Appeal . le s  and that once a n o tice  o f  appeal i s  stru ck  out and 
the a p p lic a t io n  fo r  leave  i s  dism issed fo r  breaching the na nda tory  
p ro v is io n s  o f  Rule 77 (1 )  o f  the Court o f  Appeal R ules, 1979 and for- 
b e in g  supsrfT ous r e s p e c t iv e ly , that i s  the end o f  the n a tte r , no 
p arty  i s  unde.:- whatever circum stances perm itted to  S e ln s t itu te  the 
sara because re in s tv tu t in g  the enme i s  an abuse o f  the p rocess  o f  
the- co u rt and that uch applic t :‘ 1 -s are lad in  law and should be 
d ism issed  fo r  end o f  ju s t i  Ho fu rth er  argued that S ection  1*f 
Of the Iflw o f  L ira ta t io n  ->C *971 and Rule ^3 and b  o f  the Court
o f  appeal Rules upon w o i. 1 t.j s a p p lica t io n  has been laeed are not 
d e a lin g  with an app lica  u ~ n  i c h  has p rev iou s ly  been stru ck  out 
o r  d is  .ssed . T herefor' t  : learned counsel fo r  the Respondent
prayed o t h is  court t o  ^ • *s the appl i c st : ’ i t h  c o s ts  as being
bad in  aw. There are c - jo in t s  which tli sal I learned counsel 
has -sub i .tte d  such as e f f  .f-; o f  v io la t io n  o f  .^ le  77 ( 1 ) o f  the 
C^urt O- Appeal R u les, thi ■■ :he intended apper'. has no chene©* a f
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su ccess  a l l  o f v/hich in  rny considered  view should be re lev a n t on 
the m erit and dem erits o f  the a p p lic a t io n  i t s r l f .

As I  have a lready sa id , the A pplicant s u x a t te d  noth ing on 
the th ru st o f  the Prelim inary O b jection  but hvs nrgued on the M erits 

tiie a p p lic a t io n  i t s e l f .  He hrs subrsittei or. how he l o s t  the 
a p p e d  in  t h is  cou rt from the E i; h Court j how hi. 3 n otiae  o f  appeal 
was stru ck  out by the Court o f  Appeal fo r  contravention  o f  the 
mandatory p ro v is io n s  o f  the Court o f  Appeal R ules; how th is  court 
S truck  out h is  a p p lic a t io n  to  apply fo r  leave  t o  appeal t o  the Court 
o f Appeal as being su p erflu ou s ; how he came t o  in s t itu te  the coment 
application; and hia b e lie f  that the intended appeal lias overwhelming 
chances o f s u c ce s s , t

The only relevant j'oint to be considered in this matter is  
whether the strucking o< of the notice of a oeal by the Court o f  
Appeal for contravening 3ule 7? (1) of the Co.rt of Appeal Rules,

1979 and the striking out of the application far leave to appeal 
to the Court o f  Appeal Try th is court as being svtperfluous renders 
th is amplication as bad Tn law on the ground that, there are no 
prwrisioaa o f law that permit or allow such matters to be rein stitu ted .

counsel for the Respondent in his endeavour to suvjport 
^tro^^jiatieiatiGn has referred me to decisions of the. 'Court o f Appeal 
in  the case of Grace Frank Ngowi V , D r .  Sfrank Ismail Ngowj ^ 198^

■ *1^3y SaH.pm BurKier* and Capital Development Authority Vs,
S a d ^ r i f j a m a l  / f ^ 3 7  TLR 22k i P.P. Valambia V.'- Transport 
Jgjg^ggejjt ^992j7  TIM 2^65 and the decision o f th is  court in  the 
da se o f Raaabu Kadjmwa| Mgeni and another V» Id d i Ada mu TLR 38,
Li i^/coiisidered view a l l  these court decisions do not state that 
an application or a notice of appeal which has been struck out by 
tba court; marks the end of the matter and to embark on them afresh  
or rein stitu te  them is  bad at law on the ground of abuse of the 
process o f  the court. On the contrary, for example, I am aware 
Of a decision of. th is  court' in  the 'case of Martha Ban e l V, peter 
B y te s  357  by nr- brother Mr060,  J , (as  he then was)
Tudid allowed a p a r te s  application to f i le  an appeal out of time • 
a fte r  th is  court hag struck c u ; the appeal' which wa t  hot'properly' 
fcafcafe th is  court. The learnea  counsel 'fo r  the Respondent has not 

4$ted to me any ju d icia l decision which support hi./, th ru st of the ' - »

O bjection *



' In  the f in a l  r e s u lt ,  I  fin d  -'-hot th s I r o l i iai na jy  0ttfeotiojx 
has no merit and a cco rd in g ly  i t  i s  hereby crorrul’id and dismissed 

with costs .,

/ ‘ f
■V ’• ■***

F./,,Ra Jundu 
tJTJDGE 

y s / k / Z Q O h

D elivered  din the presence o f  Mr# Mkali/Mr* Ndumbaro, the 
I t  irned covinsel fo r  the Respondent and i .1 ihe presence o f  

A pplicant in  person .

t ^ *

: 5, * v - '
„> ' ' '
F,A»Et Jundu

JUDGE
50A/2OCA


