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The background >f this application = s worth knowinge The applican®
had instituted PC, Glvil Appeal Noe 62 o 2000 in this court ageinst
the decision of the ‘listrict Court of Tes :ke in Civil Appeal Noe 51
of 1999 which nuwllif:ed the decision of tie Primory Court of Temeke in
Civil Cace Nos 15 of 1999e. The appeal fil 4 by the Appellent in this
court vas heard and ‘ismissed by ny brother tanento, J. for lack of
merits, The Applic:n  lodged notice of his dntention to arrpe:l to the
Cowrt of Appeal of icngania apgainst the decisicn of the court by my
brother 'anento, J. it the eame “ime, the £ »"I-ant hed £11¢J in this
court & application for exteonsicn of time to «yrly for leav: to appeal
to the Court of Amsesl of Taumeris ogr.nst the docizion of Manento, Je
delivered on 20/7/2007.

Ths Court of fArpesl struck cu. : llotice of sr-esl filed by the
Applicsrt for contravening merdotorr rovicior: of law and this court
struck out the zpplicstion for extzno 'fi of tirme to apply for leeve te

‘ appeal to the Court of [wlajl filed Ty ~he irplicant for being superfiwons
“after the notice of appexl o7 been stiuck out by the Court of ippeal
of Tanzanias =
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, Now, 1n the prcwent :anpllmuloJ the Apbl cant is nraylng for the
fol],qmng orders as put f rth ia hlo clziber . umr 315:.._ o

.(1) That yow. Hop urable court may be pleased-- L Lomhn
coard cns besotorenlarse bl e to the applicant o enable ~.» . . :
Cerlite, by him file h:..s_not:.ce of appeal duyteof time, - BRI

V0T (2) " That your Hor sureble Cowrt mv t.':leased R
rolier iy dhant the applicant to fil: ris application - -
L ”‘ ¥ far Yeave t6 appeal to the Cou*t of Appeal : S
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(3) Cosss $c follow the evente

(&) imy sther reliefs this Honourshil court may
deen it =nd ')'Lw't Gran
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Hovever, the respordent has roized 2zd filzd & netice of preliminary
ob, ction oz 19/711, 200% that th arplicssicon is bzé in lew end preys
that the soie be dismissed wit: osts. On 17f¢/2004, this court hnd
grdered the parties to argue the =aid prelimiréry objection by way
of written submission, Both parties hove Judi Iy complied with

tbe sail order of this court.

Wish due respect to the submrissions m ie b the parties, it
appeers that the lesrrad counsel for the R 3spondent has nct only
dwelt with the prelim :ry objection but hiT‘gOﬂe further to argue
the dem:rits of the a; ‘licition itself whii the Gpplicant has
submitted on the merii : of the application a;q said nothing on the
Preliminary Objeotion. However, I will limit this Ruling to
thrust of the Prelimi: :ry Objeotion only as sibmitted by the le~rned
copgnsel for the Respori nt,

The learned couns:l for the Respondent has £ jomitted that le
applicatio filed by the Applicant is bad in law pecause there cre
no provisicias of law which permit parties to re-irscitute applicaticns
which have :een struck out znd/or dismi-sed for co..travenin; the Couvt
of /ppeal ! les and that once a notice of appeal is struck out and
the applicetion for leave is dismissed for breaching the wndatory
yrovisions of Rule 77 (1) of the Court of /ppeal Rules, 1979 and for
being superf? ous respectively, that is the end of the mtter, no
porty is wnde: vhatever circumstances permitted to sefnstitute the
s21 3 becouse reinsttuting the s-me is an abuse of the rrocess of
the ocourt and that wuch arplic ©° :s are lad in low and should be
dismissed for end of justi . He further srgued that Section b
of the law of Limitation .ic’ 1971 and Rule 43 and 4 of the Court
of /Appeal Rules upon whi " 1 s srplication has been -oeed are not
dealiry with an applica® m . ich has previously een struck out
or dis ssed, Therefor: t : lenrned counsel for #he Respordent
yrayed o this court to = I35 the arplicat .. - ith costs as being
bad in 2we There are ¢ - ,oints which #h =2 1 learned counsel
has sulL.. tted such as ef? !: of viol-tion 2xle 77 (1) of the

Ceurt o: ippeal Rules, th:: e intended arrir’ . has no chenees of

000/3




3

[ 1]
o

success all of which in my considered view sl.ould be relevent on

the merit and demerits of the application itse 1fe

As I have already said, the .ipplicant suxniitted nothing on
the thrust of the Preliminary Objection but has orpued on the nerits
of the aprlication itself, IHe hrs sulwiiicid or how he lost the
appe: L in this court from the ¥i:h Courts how hi: notice of aypypeal
was struck out by the Court of ipveal for contravention of tha
mgndatory provisiaus of the Court of fppecl Rulasy how this court
struck out his application to ayply for lesve to appeal to the Court
of ippeal as being superfluousy how he came to institute the coment
application; and his belief that the intended a;peal has overwhelming
chences of success,

The only relevant :oint to be considercr in this matter is
whether the strucking o.% of the notice of a 7eal by the Court of
Appesl for contravening Rule 77 (’!) of the Co.rt of Appeal Rules,
© 1979 and the strildng ocut of the appllcatlon for leave to appeal
| to.the Gourt of Appeal tv thie court as being superfluous renders
. this application as bad ‘n law on the ground that, there are no
’pxwisiano of law that permit or allow such metters to be reinstituted,
;:;ﬁ‘he lesrngd counsel for the Respondent in his endesvour to support
atﬁ‘é:wapplicatlon has referred me to decisions of the Court of .ippeal

in"the case’ of Grace Framk Ngowi Ve Dro Frank Ismeil Ngowd /70847
‘1 ' Salum Sunder and C apital Development’ Authorvty VSe

Sadrudﬁ Sharif Jamal /T9837 TIR 2245 D.P, Valambis Ve Transport
E"“pmegt [T“ 9J TIR 246; and the decision of this court in the

case of _Igggabu Kaddmwa Mzeni and another Vi Iddi idam /79977 TIR 38,
In rﬂy cons:.dered view-all these court decisions do not state that
an Ipp'i,;.cat:.on or a notide of appeal which has been struck out by -
the CQurt marks the end of the motter and to embark on them afresh
or re:.nst:.tute :them is bad at law on the ground of sbuse of the
process of - the court. On the contrary, for example, I am aware

of a dec:.s:.on of th:.s covrt in the case of Marths Dan el Vg Peter
THotm s Nko Zr9937 RIR 357 by nw- rother hrcso, Je {&s hc then was)
who ‘allowed a party's applicstion to file ‘an appeal out of time -

after this court’ haw struck cu: the ‘appeal ‘which ws ¥ hot! ‘properly
Yefore this courte The learnea counsel ‘for ‘the Respondent has not

i

ted to me any judicial dcvls lon which Su“gort nl thrus$ of the -
iminery Objectiona T "
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" In the fiial result, I find “het tho Ireliminaly Objeotiqn
has no mexit onl accordingly it is horeby crorrtlsd and dismissed

with costsa.
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Delivered in the presence of Mre Mli/Mre Ndumbaro, the
1c rned ocounsel for the Respondent and i the presence of

Applicant in persons

) EREE R TR
D
Fn&'lpR' J'un-du
JUDCE
Mﬁ

30,/k/200k



