
IN THE HIGH COURT OF TANZANIA 
AT BUKOBA

(HC) CRIMINAL APPEAL NO. 42/2001

(O rising  from  C rim in a l  Case No. 138/200 at B ih a ram u lo  D istrict C ourt)

DAMIAN B A N IG W A APPELLANT
VERSUS

THE REPUBLIC RESPONDENT

JUDGEMENT

LUANDA, j.

On 23/3 /2004  I heard this appeal .  Af t er  hear ing ,  I quashed the proceed ings ,  set  

aside  the convict i on  and  O rd er e d  the release o f  the Appel l an t  from custody  unless  he is held  

in connect ion  wi th  a no th e r  matter.  I promised to give reasons  for taking that act ion at a later date,  

which I now give.

The Ap pe l l an t  in this appea l  one  Dam ian  Ban igwa ,  who  was  a Pr imary  Cour t  Magi s trate  

stat ioned at Bunaz i  Pr im ar y  C o ur t  in B ih aramulo  District  and Syl i very  .Jeremia (w ho m I shall  

refer him as 2 nd accused )  w h o  was  a mes sen ger  in the same  C our t  were  charged  in the District  

court  o f  B ih ara mu lo  wi th  two C o un t s  under  the Prevent ion o f  Corr up t io n  Act,  1971. In the first 

C ou n t  the Ap pe l l an t  a lone  was  charge d  with sol ici t ing a sum o f  Tshs:15,000/ -  from E d wa rd  S /O  

Buha inu  as an ind uc em en t  to ass ist  him to appea l  to the District  C our t  o f  B iha ra mu lo  in respect  o f  a 

Civil  Ap pea l  No.  1 o f  20 0 0  or ig ina t ing  from a W a rd  Tr ibunal .  T he  s econd  count  is for receiving  

in that  both are  a l l eged to have corrupt ly  received Tshs ;13 ,500/ -  from E dw ard  S/O Bu ha mu  

as an in du cem ent  to assist  the latter to appeal  to the District Court .  I'hc two  pl eaded not guil ty to 

the charge  and the case  wen t  on trial.

After  the trial,  the two  w e re  acqui t ted  with the o ff ences  they were  charged.  But the Appel lant



was convicted with receiving money by false pretences C/S 302 o f  the Penal Code. However, it 

is not indicated the substitution was done in respect o f  what count.

Be that as it may, the Appellant was Sentenced to 5 years imprisonment.

Aggrieved by the finding o f  the trial Court, the Appellant appealed to this Court. The Appellant

raised five grounds. All boil down to the question o f  evidence in that the evidence on record is

weak to ground conviction.

In-this appeal, the Appellant was represented by Mr. Rweyemamu learned Counsel, whereas 

The Republic was represented by Mr. Rwabuhanga learned State Attorney.

Before we go into the merits or demerits o f  the appeal, let us albeit briefly, narrate the 

Prosecution case.

Edward S/O Buhamu (PW5) filed a case in Bukome Ward Tribunal involving a piece o f  land 

against his villagemates. PW5 lost the case. He appealed to Runazi Primary Court. He also lost.
\

And the Appellant with two assessors were the ones who handed down the uninomous decision o f  

the Court. PW5 was dissatisfied, he intended io  appeal to the district Court. He approached the 

Appellant for guidance.

In short, PW5 said the Appellant refused him permission to appeal, because there was a point o f  law 

involved. But the Appellant could waive that point if he dishes out money. The Appellant 

demanded Tshs; 15,000/-. PW5 bargained. Finally they struck a deal. PW5 said the Appellant 

agreed to accept Tshs: 13,500/-.

PW5 requested for time to look for the money. They also agreed that one clerk going by name

o f  Pili will receive on behalf o f  the Appellant. PW5 left. PW5 reported the

matter to the District Commissioner who inturn directed him to report to the Prevention o f



Corruption Bureau (hereinafter referred to as (PCB). He went to PCB where he, was given 

Tshs: 13,500/- in the following dominations 2 notes o f  Tshs:5000/- 3 notes o f  Tshs: 1000/- 

and 1 note o f  Tshs:500/-. PW5 was specifically instructed by PCB to give the money to a 

Court Clerk. A trap was arranged. The PCB officials. PW5 and other people went to the said 

Primary Court.

On arrival, PW5 querried the whereabout o f  the Court Clerk. The Clerk was not around.

PW5 as ked the 2nd accused whom he knew very well as an Office Attendant. The 2nd 

accused told him that the Clerk had gone to hospital. Then the 2nd accused told him that if he 

had a parcel he can collect on her behalf. PW5 sought directions from PCB Officials. He 

was told to handover to the 2nd accused. The 2nd accused was given the money, hence his arrest. 

When searched he was found with the money. That was the Prosecution case

The Appellant on the otherhand told the trial Court that he did not deny PW5 to appeal to 

the District Court. He also denied to instruct anyone to receive money on his behalf.

M r.Rweyemamu argued'with force that the evidence on record was not well considered.

First, he said the Appellant had already decided the appeal. Why he asked the money for? 

Second, the Appellant was not the one who received the money. The money was received by the 

2nd accused. And the 2nd accused did not say he was directed by the Appellant to receive on his 

behalf. He said in his defence he received the money as Court fees.

Third, he said the conviction for obtaining money by false pretences cannot stand against the 

Appellant as he was not the one who received the money.

Mr. Rwabuhanga did not support the conviction and Sentence. He subscribed to the 

views expressed by Mr. Rweyemamu. He, however, added that when the 2nd accused wanted 

to explain, he was not given opportunity. Last but least he was wondering whether the



substitution done was proper.

PW5 told the trial Court that the Appellant demanded money to enable him appeal to the 

District Court. But when he was asked by the Court as to whether he could appeal to the 

District Court, PW5 said at Page 11 o f  the typed proceedings, I quote:

“ 1st Accused (Appellant) Orally told me to appeal to the District 

Court”

And Bartazar Bilama (PW4) one o f  the assessors who sat with the Appellant said the 

more or less the same thing when Cross-examined by the 2nd accused. He said, 1 quote: 

“The Complainant showed the intention to appeal when the Case 

(Sic) was pronounced. The l sl accused agreed the Complainant 

to appeal.”

If  PW5 was told he could appeal to the District Court, one would expect him to do that 

by going to the district Court and lodge his appeal. PW5 did not do that. As to why he 

did not do that, PW5 him self has an answer.

However, taking the circumstances o f  this case, it shows very clearly that PW5 had 

a sinister motive against the Appellant which he did not want to say or disclose. O f course 

one cannot rule out a bitter disappointment he was experiencing after losing the case.

So there is doubt,which ought to be resolved in the Appellant favour as to whether he 

solicit and receive money from PW5 corruptly.

As regards to the substitution o f  the charge, I have the following to say. The 

evidence on record shows that the Appellant was not the one w'ho received the money 

nor was it shown the 2nd accused received for the Appellant.

It goes without saying that there is no need o f discussing as to whether obtaining money



by false pretences is minor offcnce to receive the same corruptly

In sum, I quite agree with the submissions given by both learned Counsel in that 

the trial Learned Senior District Magistrate did not at all scrutimize the evidence on 

record.

Had he done so, he could not have arrived at the decision he had reached.

These are my reasons for the Order |  rr\ade. V
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ORDER.*' Judgement b^tVppd and supplied to the Appelan t.
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