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The background >f this application = s worth knowinge The applican®
had instituted PC, Givil Appeal Noe 62 o 2000 in this court ageinst
the decision of the ‘listrict Court of Tes :ke in Civil Appeal Noe 51
of 1999 which nwllif:ed the decision of tie Primory Court of Temeke in
Civil Case No, 15 of 1999, The appeal fild by the Appellent in this
court vas heard and ‘ismissed by ny brother tanento, J. for lack of
merits, The Applic:n  lodged notice of his dntention to arrpe:l to the
Cowrt of Appeal of Ucngania apgainst the decisicn of the court by my
brother 'anento, J, it the eame “ime, the £ 'I-ant hed £11¢J in this
court & application for extonsicn of time to «yrly for leav: to appeal
to the Court of Amsesl of Taumeris ogr.nst the docizion of Manento, Je
delivered on 20/7/2007.

Ths Court of fArpesl siruck cu. : llotice of sr-esl filed by the
Applicsrt for contravening merdotorr rovicior: of law and this court
struck out the zpplicstion for extzsno: 't of tirme to apply for leeve te
“he ILrpliecant for being superflwons
“after the notice of appeul "7 been stiuck out by the Court of appeal
of Tanzaniae '

“‘_Laﬁppeal to the Court of [wlazl file
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) Now, in the prcwent :at;pJ.lm': cny the Appl cant is }*zz‘r;ayip:g far the
fol],qmng orders as put firth in his chomber spmwongie . |

RS v_": £1), That yow Hon urable court may be plezsed . : 1

cuvrt ons Lecootorenlarge B s to the ‘apprlicant jo. enable ~.» . . :

verlite, by him file his notice of appeal dyteof time, - e ke
(a) That your Hor sureble Court v t.';leased R

g grant ‘the applicant to 413 Yis apphcatzon B

‘far Yeave t& appeal to the Cou*t of Appeal VR
K out of tie, G T v D
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(3) Cosis tc follow the cvent.

() iny sther reliefs this Honoursbld court may
deenn it znd Just tn grontia

& ~3

Hov>ver, the respordernt has rofzed -xd £ilsd & nctice of preliminary
ob, wction oz 19/11, 200% that th aroliestion is bzdé in law ond proys
that the sae be dismissed wit osts, On 17:/4/2004, this court had
ardeced the parties to argue the =id prelimiréry objection by way
of written submission, Both parties hove dutiﬁdtkiy complied with

the sail order of this court.

Wish due respect to the subrissions m le b the parties, it
appeers that the learrad counsel for the R tpondent has not only
dwelt with the prelim ry objection but hiT‘gOﬂe further to argue
the dem:rits of the 23 licition itself whii the 4pplicsnt has
submitted on the wmerii: of the application a;q said nothing on the
Preliminary Objection. However, I will liwdit this Ruling to
thrust of the Prelimir.ry Objeotion only as sibmitted by the ie~arned
copnsel for the Respori nte

The learned couns:l for the Respendent has £ yhmitted that e
applicatio: filed by the Applicant is bad in law because there cre
no provisicus of law which permit parties to re-irsitute appliciticns
which have :een struck out znd/or dismi-sed for co. travenin; the Covwt
of Appeal © les and that once a notice of appesl is struck out and
the applicetion for leave is dismissed for breaching the wndatory
provisions of Rule 77 (1) of the Court of Lppeal Rules, 1979 and for
being superf? ous respectively, that is the end of the mtter, no
porty is wnde: vhatever circumstances permitted to sefnstitute the
8812 because reinst tuting the s me is an abuse of the nrocess of
the court and that wuch applic ©° :s are lad in low and should be
dismissed for end of justi :e Ho further argued that Section ik
of the Iaw of Limitation ic’ 1971 and Rule 43 and 4 of the Court
of /ippeal Rules upon whi "t 5 s-mlication has been -aged are not
Qealir s with an applice™ -n : ich has previously ween struck out
or dis sseds Therefor: t . lenrned counsel for #he Respordent
yrayed o this court to % 5 the arplicet .. ith costs as being
bad in 2we There are ¢ - [ oints which th =21 learncd counsel
bas sul.'tted such as ef? !: of violotion of le 77 (1) of the

Ceurt o: ippeal Rules, th:: he intended arres’ has no chenees of
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success all of which in my considered view si.ould be relevant on

the merit and dewerits of the application itself,

As I have already said, the .ipplicsnt sudiitted nothing on
the thrust of the Preliminary Objection but his orpued on the merits
of the aprlication itself, Iic hrs sulwiiicd or how he lost the
appe.l in this court from the ¥i iz Courts how his notice of appeal
was struck out by the Court of Apveal for contravention of tha
mgndatory provisiags of the Court of 4ppecl Rulesy how this court
struck out his application to arply for lesve to appeal to the Court
of ippeal as being superfluousy how he came to institute the coment
application; and his belief that the intended ayyeal has overwhelming

chences of success, i

The only relevant ;oint to be comsiderer in this matter is
vhether the strucking o.% of the notice of o neal by the Court of
Aypesl for contravening Rule 77 (’l) of the Co.rt of Appeal Rules,
© 1979 and the striking out of the appl:.catlon for leave to appeal
»v to. the Gourt of Appeal Tv this court as being superfluous renders
. this application as bad ‘n law on the ground that, there are no
Wisione of law that permit or allow such matters to be reinstituted,
ﬁ‘he learned counsel for the Respondent in his endesvour to support
;tl"i‘e applicatlon has referred me to decisions of the Court of lippeal

i

in® the cage of Grace Frank Nﬁowi Ve Dre Frank Ismail Ngow:. [ 98]
j "1 ' 8slum Sundey and Capitael Develogment futhorit ty Vse

Sadrudﬁ Sharif Jamal @8}7 TLR 2242 D,P¢ Valambia Ve Transport
E"“pmegt [T“9J TLR 2463 and the decision of this court in the

éase of _Igggabu Kadimwa Mzeni, and another Vs _1ddi Adamu /T 991/ TIR 38,

In rﬂy cons:.dered view all these court decisions do not state that

an appﬁ,;.cat:.on or a notide of appeal which has becn struck out by
the COUrt marks the end of the matter and to cmberk on them afresh
or re:.nst:.tute :them is bad at law on the ground of sbuse of the
process of ‘the court. On the contrary, for example, I am aware
of a dec:.s:.on of tl'u.s covrt ir the case of Marths Dan el Vo Peter
ﬁmmas Nka Zr9937 RIR 357 by ny brother l‘xroso, Je (os he then was)
who allowed a party's appllcat .on to file ‘an appeal out of time -

after this' court” hav struck cus; the ‘appeal ‘which wi¥ not! ‘properly
before this court, The learneé counsel’fér the Respondent has not
3 ted to me any judic:.al du*ls on which support al thrusk of the -
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" In the final roesult, I find “hot the Ireliminaly Objeotiqn
has no merit -nd accordin ly it is herely crorrelad and di.smissed

with costs.
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30,/k/2004

Delivered in the presence of Mre Mgali/Mre Ndumbaro, thé
1¢irned counsel for the Respondent and i {the presence of

Arplicant in persone
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